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« Aliene te tenths; ad exercitium utilitatis indi et eee et api 


mus; ad negotiorum vero diſcuſſionem, et reſultamus,. et prohibemus,”” Inter 
Leges Wiſigothorum. Lindenbrog. WEL 

« Bien ſofremos, e queremos que todo ome ſepa otras 3 por ſer mas enten- 
e didos los omes, e mas ſabidores; mas no queremos, que ninguno por ellas ra- 
*© zone, ni juſque, mas todos los pleytos ſean juſgados, por las leys deſte libro que 
e nos damos a nueſtro, pueblo, que mandamos guardar.“ | Inter leges Alphonſi 
Sapientis, Fuero Real de Eſpanna, lib. i. titl. 6. Salamanca, 1 569. 

Il eſt. tems de chercher a preſent dans importante affaire du gouvernement, et 
& des loix, de nouveaux traits, qui nous peignent au naturel le peuple dont nous 
* Etudions Vhiſtoire,” . Hiſt, de Dannemare, par Mallet, tom. i. bh 100. 2 ink 


8 hagen, 1755. 


6 wy "ory! les loix et couſtumes de ſon pais, eft digne d bete repute: au nombre 
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I is believed that few lawyers, or hiſtorians, have peruſed the 
Statute-book in a regular courſe of reading: if a particular 


at of parliament hath been neceſſarily examined into, either by 
the one or the other, the reſearch hath probably gone no further 
than to that particular ſtatute, or, at moſt, to thoſe only which 
relate to the ſame ſubject- matter. 
would not be the beſt method of illuſtrating, or explaining any 
other author, in which light the ſucceſſive parliaments muſt be 
conſidered; and it hath always been allowed, that the moſt fatiſ- 


It muſt be admitted, that this 


factory comment ariſes from the work itſelf, when the different 
parts of it have been properly compared. | 1 
..T muſt own that I did not read the Statute- book with attorition, 
faded the motive I have above alluded ro; my only object was to 
take notice of ſuch acts of parliament, from which no good ef. 
fects could be expected; and which, on the contrary, might con- 
tribute to the vexation of the ſubject, as well as to.the unneceſſary 


ſwelling the collection of ſtatutes. 


If it be aſked what purpoſe this could os Fly des the fati- 
faction of my own private curioſity, I muſt admit, that I had a 
view of laying a propoſal before the publick, with regard to 
the repealing ſuch uſeleſs ſtatutes, as well as reducing acts 
which related to the ſame ſubjeRt, to one uniform and con- 


ſiſtent law [a]. 


Wo See a At ian with regard to this 1 in the Appendix. 
lt | This 
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This very thought or idea may, perhaps, by ſome be conſidered 5 
as highly preſumptuous; but it would have been. ſtill more ſo, 
if J had not given to each ſtatute a diligent and careful peruſal. 
At the ſame time that many ſuch laws occurred in every reign, rd 
other obſervations naturally aroſe. Tt appeared that the old acts 
of parliament were, as far as they went, the very beſt materials 
for an Engliſh hiſtory; and that they were likewiſe ſtrongly 
deſcriptive of the manners of the times []. It will be found, 
that the inhabitants of this country were, three or four centuries 
ago, guilty of many crimes, which we have at preſent ſcarcely 
* an idea of; and that we are not indebted to them, at leaſt in their 
3 | capacity of legiſlators, ſo much as hath been generally ſuppoſed. 
| At the ſame time we owe much to them, as there were greater 
ſtruggles for a conſtitutional freedom, than in any other country 
of Europe during the ſame period. This, however, ſhould not 
reſt upon aſſertion merely, without having examined the mate- 
rials proper for forming a comparative judgement: I have, there- 
fore, looked into the Ordinances of moſt countries of Europe, du- 
ring the thirteenth and three following centuries ſe], to which time 
I mean to confine my obſervations; during which period it will 
appear, that our laws are much ſuperior. I have particularly : 
We the Scoteh acts of Falten, ſince the year 1424 [4], 
4 which, 
[] © Tout homme de bon entendement, fans voif une hiſtoire accom- 
« plie, peut preſque imaginer de quelle humeur fut un peuple, lorſqu' 11 
lit ſes anciens ſtatuts, et ordonnances, et d'un meſme jugement et : 
4 tirer en conjecture, qu'elles furent ſes loix voyant ſa maniere de vivre.“ 
Recherches de Paſquier, p. 349. Paris, 1633, folio. 
l] Theſe Ordinances are likewiſe frequently expoſitory of © our Statutes. 
elne when they happen to have been made nearly at the ſame time. 
a] The collection of Statutes, publiſhed by Sir Thomas Murray of 
Glendook, clerk of the council in 1681, begins with the firſt year of 
James the Firſt of Scotland. The firſt edition of them, however, was by 
Liprevick in 1566; and, from the black character in which they were 


7 — — printed, 


* 
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C which, though continued regularly from one reign to another, 
bave been moſt unaccountably neglected by all our lawyers and 
hiſtorians. - It is well known, that the introduction to their Regiam 


| Mejeſtatem, as well as Ong: other Parts of that ancient book of 
e bens w were J million between the two nations, 
yet, from- their vicinity, there was to a certain degree, a com- 
munication, of cuſtoms, as well as manners. The learned Craig 
ſuppoſes, that the Engliſh law is, in ſome particulars, the foun- 
dation of that of Scotland, and that the Regiam Majeftatem is a 
-mere. tranſcript from our Glanvilz other writers upon the Scotch. 
law, particularly Bruce Lehn have denied this, aſſerting that the 
Engliſh is derived from the Scotch ; but be this as it may, the 
very paint in litigation neceſſarily ſuppoſes an 1 agreement, and 
connexion. 63 N | 13 | 

As for the opinion "os Engliſh writers upon this head, L have 
not happened to meet With one, who ſeems e ever to have looked 
into the Scoteh. law. any further than to have compared Glanvil 


and. the Regiam Majeſtatem J] it is alſo very particular, that 


printed, they were called Afta Nigra. Skene afterwards, who was clerk. 
of the parliament, and hath written a Gloſſary to explain ſome of the an- 
tiquated words, continued the Black Afts to the year 1597: traces, how- 
ever, are to be found of much earlier laws, in Hector Boethius and other 
' hiſtorians... %% 
le] Non prætereundum, virum clariſſimum I ſc. Cragium] (quod in 
| 5 epiſtola nuncupatoria, et ſexcentis aliis in locis apertè profeſſus eſt) dum 
*« regnorum Scotiæ et Angliæ adunationi velificatur, eum in finem pro- 
te bare adnittitur, maximam inter ſe affinitatem babere utriuſque gentis 
jura, in ea precipue operam poſuiſſe ſuam, ut ab Anglorum principum 
_*-placitis, iſtiuſque gentis conſuetudinibus, mores patrios haud minima ex 
parte defluxiſſe demonſtret. Sed quid (malum!) nobis cum antiquis, in- 
6e vifesque: Boſtibus,?* Bruce's Princip. Jur. Feud. Edinb. 1713, in ſcopo. 
7 ] See Lord Bacon, vol. ii. Whitelock's Comm. on the Parl. Writ, 
vol. ii. p. 272. Reliq. Spelm. p. 72. — Inſt, cap. 7 5 And laſtly . 
_ Hale's Hiſt. C. Law, cap. 10. 
even 
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vi 
= even in Catuin's caſe [J. when the judges might have paid their | 
court ſo well to James the Firſt, by ſhewing an affinity between 
the two laws, there is not any alluſion to ſuch an agreement. | 
| This is the more extraordinary, as this king, in one of his 
5 | | ſpeeches to the parliament, ſays, © all the law of Scotland for 
e tenures, wards, liveries, and ſeignories, is drawn from Eng- 
« land; and James the Firſt of Scotland, being educated in N 
« England, brought the Engliſh laws in a written hand [. ].“ 
e With regard to the laws of the other parts of the world; I 
have chiefly confined my obſervations, in illuſtsating any of the © : 
ſtatutes, to thoſe of the more northern parts of Europe. If | 
ſome of the inhabitants of this iſland are deſcended from the 
Angles, or Sixans, the ancient cuſtoms of theſe people muſt have 
been adopted by us: if others are of Daniſh extraction, the laws 
2 of Denmark, Sweden, and Norway, muſt likewiſe be ſuppoſed to 
= bear a great affinity to ours. 
The ſame obſervation holds equally with r'gard to the laws 
of Normandy, or other provinces of France; and if it is con- 1 
tended, that ſome of our cuſtoms are merely of Britiſb origin, 
the laws of Hoel Dada muſt be conſulted, which are perhaps the 
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moſt regular collection of ancient ordinances that are any where 
extant ij. | 
The following obſervations are, therefore, the reſule of a very 
attentive reading of whatever might moſt contribute to the more 
f fully underſtanding the ſtatutes; and, notwithſtanding great dili- 
1 | gence hath not been wanting in procuring theſe materials, as well 
g 1 | : i g. 7 Cok. Rep. p. 1. 


f J King James's Works, p. 523. 
| [7] Perhaps des Afiſes de Jeruſalem may be excepted; for : an account 
of which, ſee the obſervations on the twenty-ſeventh of Henry the Eighth, 
The Speculum Sucvirum is alſo a very confiderable collection of the an- 


cient laws a the North · Eaſtern parts of Germany. | | 
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as in the peruſal of them, I yet fear that I muſt beg a more than 
common: ſhare of indulgence from the reader, 

I can hardly flatter myſelf, that any one will give a regular 
3 to what conſiſts of ſuch miſcellaneous matter: I. will 

only requeſt that thoſe who may look into what relates to any 
particular ſtatute, would afterwards caſt their eye upon the in- 
dex, as, perhaps, it may furniſh a reference to what may tend = 
illuſtrate the ſame point. 
It may be proper likewiſe to mention, that, in foes inſtances, 
the reading the law itſelf may be neceſſary for the more clearly 
underſtanding: the O5/ervations. If it be ſaid that the ſtatute 
ſhould therefore have been printed: at length, together with the 
comment, the anſwer is, that this would have greatly ſwelled 
the book; and as moſt of thoſe, who will ever look into theſe 
an will wobably be of the carpal an the. Jaw, i it is need- 
5 e in bia bach. be. order likewiſe: to 1 5 the mo within 
due bounds, I have ſcarcely, in any inſtance, tranſlated any cita- 
tion or authority, and have, in ſome places, omitted what 1 
thought to be leaſt material in the former editions. 

As ſome few of the Obſervations are verbal, it may not TY im- 
proper to inform the reader, that the edition of the Statutes, 
which J have generally made uſe of, is that of Mr. Cay. I do 
not by this pretend to enter into the comparative merit of this 
and the latter editions; but am perſuaded, from the great learn- 
ing as well as accuracy of the editor, that it will not eaſily be 
rendered more perfect, except by the addition of the ſtatutes of 
the preſent reign. I have likewiſe very frequent occaſion to ſup- 
port what I have advanced, by citations from Rymer's Federa ; 
it may-not be- improper, therefore, to obſerve, that the edition I 
have made uſe of, is that printed at the Hague in 1745- As for 


other authorities, when they are taken from books which are not 
eaſiſy 
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42 ealily procured, I have generally mentioned the place, 200 time, 

when the work was printed, 1 in a note ſubjoined to fuch authority. 

Having indeed omitted this in ſome few inſtances, I had thoughts 

of prefixing a. liſt of the authors cited, which hath been not un- 

commonly practiſed: I have, however, been deterred' from ma- 

king ſuch a catalogue, by its oy condemned by OF as . 

tatious. { oh La at 

I have in exels 95 the e ions acl: confiderable al- 

terations, for which it is ſcarcely neceſſary to make excuſes, be- 

cauſe we live to little purpoſe, if we do not find occaſion both to 

| enlarge and correct our thoughts upon many points. If, there- 

[ 9 2 fore, a later edition of a book is in i manner improved, it can 

j poſſibly affect only thoſe readers who, having bought the work, 

wiſh afterwards to diſpoſe of it. It muſt be admitted that ſuch as 

have purchaſed a more early edition with this view, cannot ſell 

the book again at ſo good a price; but for all other purpoſes their 3 
copy is equally valuable, as if an improved edition had not been 
publiſhed. I hope, however, that the number of thoſe who are 
thus mjured is not very conſiderable, and to ſuch m_ I muſt 
apologize. | 1188 | a 


Having been informed that : a new Edition of the OssrnvA-. 
TIONS ON THE MORE ANCIENT STATUTES was wanted, I. 
began t to prepare for it, and ſhould probably baye made ſome Al-.. 

terations and Additions, as in the previous ones, had I, not been 
prevented by a ſevere fit of the Ague ; from the effects of which 
I am not recovered, ſo as to enable me to do more than reprint . 
the laſt Edition, I muſt take, however, this opportunity, of 
thanking ſome Friends and Correſpondents, for ſeveral moſt 
obliging and valuable ſuggeſtions, of which 1 otherwiſe ſhould. 


have availed myſelf. 
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AGNA CHART A, 


£13633 k _ 5 4 Hans III. A, D. 1225. 


E F 0 R E any ablarration or comment is 1 upon the 
3 particular chapters of Magna Charta, it may not be impro- 
per to give a general reference to. thoſe writers who have 
profeſſdly conſidered this moſt ancient of our ſtatutes, which 


may at preſent be enforced. 
91 Great Charter and i its de are TP TU A tranſiently 
\ mentioned by Bratzon, Pleta, and Britton, but I' do not recolle& 
Hat it ĩs ever much dwelt upon, or commended, by themſa]; on 
thepther hand, the Mirror of Fuſlices, which was written either 
Nreign of Edward the Firſt or Edward the Second, repre- 
obe very defeRive in many of the articles, and hath an . 


a. aa == * les de ſautes de la (Frans: Chartre lG]. 


D Fleta indeed mate mention of the. Carta Liberta- 


a] The piefe to ma 
tum Angliæ, et Stadt, as forming the firſt book, or diviſion, of that work: 


this however ſeems to have been loſt, as it begins to treat de perſonis. As 
for Glanville, he is ſuppoſed to have written before the Great Charter. 


[3] Mirr. des Juſt. 3 iy et ſeq. It is remarkable, that the oldeſt 


book in the German law 1 25 Siegel, or The looking-glaſs, which 
anlwers 


„ 


12 
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1 


i higheſt preſumption i in any one to pretend to add to what this great 


lawyer hath advanced, if his obſervations did not happen to be 11 17 
made with a view totally different, and to ariſe from other mate- be of 
rials. It ſeems almoſt as unneceſſary to ſay, that, during the 85 
troubles, the 29th article le] of this Great Charter, deemed the . 
baſis of our liberties and conſtitution, was frequently enlarged upon bs 


by Mr. Selden, and the other great lawyers of thoſe times. 


Since that period, though this 29th article hath been introduced 


into almoſt every political pamphlet, yet it is not, perhaps, worth 


while to refer the reader to any thing which hath ſince been 


_ publiſhed [4], till the introductory diſcoucſe by the very learned 


and ingenious Mr. Blackſtone, prefixed to his publication of 45 
Great Charter, and Charter of the Foreſt. In the fourth page 
of that introduction Mr. Blackſtone ſays, that what is to be ex- 
7 r bim thy An authentic and correct: edition of the Great 70 


anſwers to our Mirror of Julices it is inſerted, 1 Galdaſus 4 Col- 8 


lectanea, and was compiled by Eckins de Reckaw. One of the ancient 
Icelandic books is likewiſe ſtyled Speculum Regale, which was printed at 


Soroe (near Copenhagen) in 1768. In the preface to this work, Britonis 


Aremorici Speculum boni Principit; 3 Godfridi Viterbienſis Speculum Regum; 
Philippini de Pergulo Speculum Regiminis, and Roberti Gervaſi Speculum 
Morale legum, are referred to. There is alſo, in Schrevelius's Teutonic 
Antiquities, a collection of the ancient laws of Pomerania and Pruffia, un- 


der the title of Speculum. The fame name being given to ſo rnany ancient 


law-books in different countries, cannot be the effect of mere accident, 


and probably means, that the points treated of are ſo inculcated, that 


one may fee them #angquam in Seculo. „ 105 5 
le] Nullus liber homo, ete. 1 „„ 


[4] Nath. Bacon hath written a comment upon. ſome FI of the ancient 


ſtatutes. 1 ſhall rely upon en authority in ſaying, that he is a 


partial and fy flematical writer on the enfin. Conſid. on the Law of 


Forts Pe 108. 


11 is ; unneceſſary to mention, that Sir Edward Coke bath writ- W's e 
ten ſuch. a comment 1n his ſecond Inſtitute, It would be, the , 


2 t ww a 
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Charter, * Chair of the Foreſt, This the public hath receive 


from his hand; and great is his merit with the conſtitutional 
lawyer, the hiſtorian, and the antiquary : it appears, however, 
from what J have ſaid in the Preface, that this no way interferes. 
with, but rather promotes, the plan I have propoſed to myſelf. 


in theſe remarks. Mr. Blackſtone hath procured and eollated 


all the originals of the Charters which he could collect; I have 
only to add to this, that, beſides the common editions of the 
Statutes, all of which neceſſarily include Magna Charta, there 


is an edition of it by Pynſon, in 1519; another by Redman, in 


14 Hen. VIII; and a third by Berthelet, in 1532; beſides its 


being inſerted in many of the old Chronicles. Theſe cannot 


certainly be compared to originals, but may poſſibly deſerve to 
be collated. 

Having ſaid thus much with regard to thoſe who have already 
written with a view to. explain or illuſtrate Magna Charta, it 
may not be improper to conſider what was the intention of the _ 
Barons in this collection of ſtatutes [e], as far as it can be inferred . 
from the laws themſelves, or the hiſtory of the times. It is 
well known, that, in the / expoſition of a ſtatute, this is the 


leading clew in the conſtruQion to be made; and I cannot there- 
fore but with diffidence contend, that it was not propoſed 


to renew the Saxon laws, or thoſe of Edward the Confeſſor; 


though this hath been ſo often advanced, and infiſted upon. If 


this had been the intention, theſe laws of Edward the Confeflor 
would have been expreſſly mentioned, as they are in the coro- 


nation oath, according to the ancient form of it [/]; there is nor, 
| beſides, 


7 Such a collection of laws is called, by Baluzius, a e a 


term which 1 ſhall have frequently occafion to make uſe of. See his Pre- 


face to the Capitularia Regum Francorum. 
see this part of the form in Tyrrell's Bibl. Polit p· 11 The 


reaſon given by Wilkins, why the laws of Edward the Confeſſor were ſs 
B 2 much 


} 


a” 


in their own tongue, 


OBSERVATIONS ON. 
 befides, one Anglo-Saxon term, ſeareeſy, for anything that relates 
to feudal tenures, which are the great objects of many of the chap=. 
ters. There was, on the other hand, the ſtrongeſt inducement 
to the Barons to wiſh the continuance of the Norman law 
introduced with the Conqueſt, Half the kingdom was held by 
feudal tenures- under them: they were themſelves the judges,. 
Having what the French call Haute and Baſe: Juftice, and they 
expounded their own laws, the pleadings of which were likewiſe 
The native Engliſh therefore, or their 


iſticuted, 


defendants, could not receive juſtice, from courts ſo con 


and which gave the Barons at the ſame time every. kind of iu- 
fluence and power, It appears by the laſt chapter of the Char- 


ter, that all the atteſting witneſſes not iu holy orders (as for 
the Biſhops, Abbots, and Priors, they ſign by their chriſtian 
names, and that of their biſhopric or priory) were of Norman 
extraction [2]. Whence then could ariſe the inducement to defire 


that the Saxon ordinances ſhould be reſtored? The introducing 


the feudal law, on the other hand, with its attendant vaſſulagey 
was inſiſted. upon by their anceſtors, who had incurred ſo con- 
ſiderable an expence and riſque, when they embarked” with 
William the Firſt in his enterprize: ſuch adventurers had: a 
right to claim their own terms, as we find likewiſe to be the- 


much extolled, aroſe from his having revoked: all grants to [VR * | 
Normans in favour of the Saxons, Wilkins, p. 205. Half of theſe 
ordinances. alſo are to promote the intereſts of the Clergy, and hence - 
Ingulfus ſtyles them leges aqui//imas. 7 
g] There are one and thirty laymen who atteſt the Great Charter; and 
I have compared their names with thoſe who are ſaid to have landed 
with William the Conqueror. | See Leland's Collect. vol. i. p. 202, and 
206.] The reſult is, that eighteen of the names agree almoſt letter for 
letter, and conſequently the perſons ſo called were moſt probably deſcen- 
dants of the Norman invaders. As for the remaining thirteen, there 
are four or five who have no ſurnames at all ; and therefore no inference 


can be drawn either one way or the other, as far as relates to them. 
| w—_ Cale 


MAGHA CHARTS 5 
caſe with thoſe who firſt undertook the conqueſt of Ireland, and 
the Lacies and Mortimers, who, as Lords Marchers, were em- 
ployed to extend the Engliſh dominion in the adjacent counties 
of Wales. In ſhort, is it probable, that, having every thing in 
their power, they would inſiſt upon reſtoring a law, by which 

the grants made to their anceſtors ſhould be rendered doubtful, 

or at leaſt ſtripped of their greateſt advantages, and emoluments? 
L will not anticipate any obſervations upon the different chapters 
of Magna Charta any further, than by ſaying it will moſt fully. 
appear, to any one who examines all the articles cf this Charter, 
that the deſcendants of theſe Norman Barons were by no means 
forgetful of their own peculiar intereſts on this occaſion ; and 
therefore could never mean to aboliſh the Norman and feudal 
law, which was in every reſpect ſo highly a to them. 


MacnaA CHART A, bak it is printed i 10 all editions of the 


ſtatutes as a law made in the ninth year of Henry the Third, is, 4d 


more properly, a tranſcript from the Roll of 25 Edw. I. who 
then confirmed it by an geri [4] of the Magna Charta of 


his- father. 
This capitulary confits of Thirty-ſeven Chapters, hich re. 


late to things of ſo different a nature, that it is impoſſible to re- 
duce the obſervations, by way of comment upon it, to any re- 


Mm The collectors of 0 records ſtyle this Kind of exemplification 
a Vidimus. The learned authors of the Nouveau Traits de Diplomatique 
(the firſt volume of which was publiſhed. in the year 1750) mention, that 
Philip king of France ſometimes uſed the word Inſpeximus, inſtead of 
Vidimus ; but that the kings of England, have always begun theſe atteſted 
copies. by the word Tnſpeximus. It is v 36 there obſerved, that ſome of 
the French Figimus's do not tally exactly with the originals, but only re- 
cite the ſubſtance. Nuv. Tr. de Dipl. tom. i. p. 178. Paris 1750, 4%. 
Theſe compilers have formed a new word from ſuch a vidimut, * cette 
piece fut viqinée, &c. vol. v. p. 177. and in many other Places. 


gular 


5 
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gular order or connexion. I ſhall therefore begin any comment, 
J may have to make, by only printing o much of a chapter 
as may give occaſion: to the eee remarks. 


c A p. l 


INPRIMIS high mus Deo, quod ectle ofa Ae liters fr, a 
et babeat omnia jura ſua integra, et libertates ſuas illi efas.) It is 


an obſervation of Sir G. Mackenzie [i], that every reign of the an- 


cient kings of Scotland begins with a proviſion of a ſimilar nature 
in favour of the liberties of the church. The ſame may be ob- 


ſerved with regard to almoſt all the compilations of old laws : 


the reaſon is obvious. I ſhould ſuppoſe, that'the liberties of the 
Engl; iſh Church hereby infiſted upon were chiefly its immunities 


from the papal juriſdiftion, which had been ſo far extended in 


the reign of Henry's predeceſſor ; otherwiſe thoſe of the col- 


lective body of clergy would have been only mentioned. Thus 
likewiſe the French, to this day, infiſt upon the liberties of the 


Gallican Church in oppoſition to the Pope, which occaſioned Du 


Tillet's compiling a learned treatiſe from the French archives, in 


1602, on that ſubject. The laborious Prynne hath alſo collected 
three large Folios of records, to prove theſe immunities of the 
Engliſh church. The greateſt part of the printed copies of his 


ſecond volume was deſtroyed by the fire of London, ſo that it is 


not only ſcarce, but ſold at an immenſe price: it contains how- 


ever many curious and valuable records, 


„„ OA, 1. 


CUS 208 terre huj ufmodj beredis non capiat & terra 4540 ni 
rationabiles exitus, et hoc fine deftruftione et vaſto hominum et rerum.] 
From the expreſſion of vaſſo hominum et rerum it appears, that the _ 


[/] In his Obſervations on the Scotch Statutes - 
NP ant 1 85 villeins 


MAGNA CHART A. ll 
_ villeins who held by ſervile tenures were conſidered. as s fo many 
negroes in a ſugar plantation. | | 

There is in the Dialogus de Scaccario, written by F itz-Niel, 
biſhop of London, and treaſurer in the reign of Henry the Second, 
a very particular deſcription of what ſhould be deemed vaſtum, or 

waſte. Si nemora fic exciſa ſint, ut ſubſiſtens quis in vix ex- 

« ſtante ſucciſz quercus, vel alterius arboris ſtipite circumſpiciens 
4 quinque ſucciſas viderit, vaſtum reputabitur [4].” This dia- 

logue hath uncommon merit as a literary production for thoſe 

times. 

It is likewiſe very PINE ſettled what ſhall be deemed 
waſte by the Collection of the laws of Ina, in the Chronicle of 
Brompton, publiſhed amongſt the Decem Scriptores, Si quis 

lignum truncaverit ſub quo triginta porci ſtare poſſint, xxx tol. 
* emendet ad witam.“ 

Waſte is thus deſcribed in an e ee of Philip le Bel, in 
che year 1302, * Ne facent aucun gaſt, et s'il y a aucun arbre, 
qui ait eſte garde four ſa beaulie, ou pour ſubſtentation de 
„ Maiſons, qu'il ſoit encore garde 27 In which. does honour to 
. the good taſte of thoſe times [m]. De Marchais [#] informs 
us, that, in ſome parts of Alrica, the lopping off even n the branches 


4] p. 29. Lond. 1711. UE: 9 at the end of Madox' s Hiſt, of the 

Exchequer. 80 

18 Sciendum autem eſt eos, qui 1 et maxime vites ceciderint, 
© tanquam latrones puniri.” Caius in Duod. Tab. 

It appears, by a ſpeech of Lord /erulam's againſt the abuſes of purvey- 
ors, that thoſe who were to provide timber for the king, even ſo late as 
the reign of James the Firſt, uſed to extort large. ſums of money, by 
threatening that they would otherwiſe fell trees, which grew in avenues, 

or near the manſion-houſe. Works, vol. ii. p. 1 50, edit, 1765. 

Lu] Ordonn. Royales, p. Is (Paris I 9 
[#] T. i. p. 17. 
of 
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Code Frederique to fix [70 


V. ID 2 A tft mortem nor iti 2 flatim 1 fi ne Anka, ate 
habeat maritagium ſuum, nec aliguid det pro dote ful, et mantut in 


5 OBSERVATIONS: o 

of a tree is puniſhed with death, Which ſtrerity ſufficiently ” 

121955 the deat to be 1 law * a Ca OR: 885 57 
0 A p. VII. 


capitali meſuagio maritt ſui per quadraginta dies poſt obnum mariti 22 | 


The Daniſh and Swediſh laws o] ſpeak of the annus huts, which 
is expected from tlie widow, during which ſhe hath particular 
exemptions and privileges; and Tacitus obſerves, that, amongſt 
the ancient Germans, it was eſteemed ſœminis lagere boneflum ; , 
wiris meminiſſe, The time for the widows mourning hath 
alſo been circumſcribed, not only by the ancient laws of Rome 


to ten months [y], but by the more modern regulations of the 
The vanity of ſhewing exceſſivs 


| grief on ſuch occaſions 1 1s well known to be the lofs of many | 


lives yearly in the Eaſt-Indies, where the widow iuſiſts upon 


burning herſelf. By the ordinances of Canute, if the wife marries 


within the year, ſhe forfeits her dower; and by the ancient laws 
of Spain, © if the wife is guilty of adultery during the huſband's 


„life, or, after the death of her huſbind, matrices again, ſhe for- 


e feits half her effects to the children of the firſt marriage [T].“ 


] Jus Danicum, Hafniz, 1698. Leges. Sueciæ, Holmiæ, 1743. 


[| Seneca de Conſolatione, |. xvi. 


171 T. i. p., 127. 


U 


[]“ Si la moyer depoſt la morte del marito fi eafa \ con' otro, 0 > Hier 


% adulcerio, la meatad di todas ſuyas colas receban* los fijos dela, e del 


« primer marido.“ Fuer. Juſgo, lib. iii. p. 189. This collection of 


laws, called the Fuero Tuſzo, 1s perhaps the moſt ancient in Europe, as 
thoſe of Lindenbrogue and Baluzius go no further back, except in ſome 
few inſtances, than the time of f Charlemagne; whereas Villadiego, in his 
Preface to the Fuero 7uſpo, printed at Madrid in 1600, ſays, that ſome of 
theſe · ordinances were then of more than a thouſand years antiquity, _ 


7 There 


a 


— 


1 11 4 N A HART A. 1 9 
619 1 an abſolute neceſſity for the proviſion bf dower for 
the widow, as: women at this time had no perſonal fortune to en- 

title them to a jointure by way of bargain on the marriage. If 
they had indeed any ſmall pation of this ſort, it was contrary 
to the cuſtoms and laws of the Northern nations that the huſband 
ſhould receive it. 5 Apud Oothos non mulier viro, ſed vir mu- 

#4 lieri dotem aſſignat, ne conjux ob magnitudinera dotis inſo- 

| = lefcens, aliquando ex placida conſorte proterva evadat, atque in 

4 maritum dominari cantendat [e].“ And it may not be impro- 
per here: to obſerve, that the Engliſl would more probably 

borrow a law or inſtitution from ithe Goths and; Swedes [e], than 

any other of the Northern nations, as there was a conſtant al- 
liance between them, in oppoſition to the common enemy the 

Danes. Thus Olaus Magnus, in another part of his hiſtory, 

obſerves: £65 Nonquam enim legi Gothorum aut Sueonum reges 

A ſponte Anglia bellum intuliſſe, ſed quandam cognatam ami- 

| ih citian contra Danorum violentiam et arc conſervaſſe [u]. It 


woy Olaus Mago. Goth. Hiſt. lib. vii. , cap. ix. Romæ I 553. folio 2 


It i is Taid proverbially i in Hungary, « dotem accepi, imperium vendidi.” 
Stiernbook, and all the writers upon the angient laws of the Northern nations, 
Uwell much upon the Morgengavium (or Morgengab), w which was the pre- 
ſent made by the huſband to his wife the next morning after conſum- 
mation. It is ingular therefore that we have no traces of ſuch a cuſtom, 
2 5 further than by the Saxon term of mopgan-Z1Fe Th 3 

In the Philippine iſlands, a certain proportion of the dower is payed to 
the intended wife after liberty of converſing with her, a greater ſhare for 
dhe permiſſion to eat with her, and the whole remaining part ee con- 

| ſummation, Gemelli, vol. v. Napoli, 1701, 1a. 

[Q The ordinances of Erich, who lived in the twelfth century, were held | 
in as great veneration by the ancient Swedes and Goths, as our laws of 
Edward the Confeſſor by the Engliſh. Olaus ſays, Ad quas etiam noſtris 
1 temporibus,” viz, the fixteenth century, *injuſts oppreff perinde oO 
© unicum innocentize ſue preefidium confugiunt.” | 


Le Lb k. e. 6. ee ee e 
. gh muſt 

RH | nanny 

ned vo heath, 


muſt be admitted, however, that the Daviſh law prevailed on 
the eaſtern coaſt of W and Wee e n, 5 
a a8 alſo Cambridgeſhire (0. $1 597160 dip) 


Burnet's warming pan ftory;- it appears, however, by Lord Claren- 
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One of the reaſons for the wie 8 baut "PRE wake 


this capital meſſuage was the apprehenſion of a ſuppofititious child, 
vhich deceit was not uncommonly practiſed in Nich times, as may 


be inferred from the old writ De ventre in/ditiens 
by the laws of Hoel Dda; there is ſtill a grester anxiety to pre- 


Thus like wiſe 


vent this impoſition, Femina, quæ ſe Prægnantem affirmaverit 
1 tempore mortis mariti ſui, in domo ejus manebit, donec con- 
5 ſtiterit utrum prægnans fuerit, vel non; et tunc, fi non fuerit 
* prægnans, mulctam ſolvat trium eee et Ane et 1281 


e dum hæredi relinquat [x].“ N i 
It is the faſhion at preſent to Shi at rnb | is called. By Biſlop- 


don's-Journal-[y], that Queen Anne, then princeſs, of Denmark, 
gave. credit to this report: and this impoſition: was actually carried 
into execution, according to ſome of the French. chroniclers, by 
one of the ancient queens of France. There are alſo many ſeguy 


lations ta prevent ſuppoſititious children i in the King of Pruffia's 8. 


newly publiſhed Code F rederique.. $ Laccouchement ne ſera 


pas dans un lieu ſuſpect, ou il: y aura. par: exemple werſes 
* iſſues Et sil fait nuit, il faudra qu'on tienne Tantias. moins 


6s. trois chandelles alumees autour. du. lit.“ N S a ain yd 
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[x]. P. 28. See alſo the. laws, of Robert the Firſt, p- 34. Reg, Maje 


And for many regulations to prevent ſuppoſititious children, ſee; Fuer. de 


Eſpan. as alſo: Pradilla's Suma de. las Leyes. Penales, printed at Madrid. | 


x639, where the midwives- being. accomplices are ordered to be whipped. 
I Publiſhed by Dr. N . 


nue, in aliguo loco certo l. The beſt comment on this n AR 


Magna 


- — 


n A r 
Magna Charta ſeems to be the parliamentary expoſition by 28 
Edw. I, ch. iv. which thortly ſays, that Common Pleas [z] 
| ſhould not be held ! in the Exchequer, contrary to the form of 
the Great Chatter. Now this is the only mention 'made where 
Common Pleas are to be determined, throughout Magna Charta; 
and conſequently, i it ſhould ſcem that the legiſlature meant chiefly 
to prevent the undue influence of the crown in the Exchequer, 
wich obably was then a mere court of revenue fab.” 

- Prynne J cites a writ at length of 6 Edw. III. by which that 
king fixes the court of Common Pleas in Treland in the city of 
Dublin, actording to the ſpirit of this chapter of Magna Charta. 

It appears likewiſe, by the Annals of Waverley, that the Judges 
_ of the King's Bench, and' Barons of the Exchequer, attended 

Edward the Firſt to Shrewſbury in one of his expeditions i into 

| Walts, and reſided there a conſiderable | time: the- court of 
Common Pleas, therefore, continuing at Weſtminſter, in con- 
ſequence of this article of Magna Charta, muſt have been at- 
tended with great benefit to the ſubje&, whoſe ſuit muſt have 
otherwiſe been carried on with an unneceſſary and extraor- 
dinary expence at Shrewſbury, or ſome perhaps more diſtant 
place from the capital. Fabian mentions that the records, 
when ſent back from Shrewſbury i in the reign of Edward the 
' Firſt, received much damage from the rain [e]. This was an- 
other. inconvenience. therefore which was remedied by this part 


of Magna Charta. 


50 Lord Bacon . chat the Court of Common Pleas was erected 


in the reign of Henry the Third. Vor ii. p. 378. 
a] It appears by later ſtatutes, that the Barons of the . were 
not conſidered in every teſpect as bearing the ſame offices with the Juſtices 
of the King's Bench, and Common Pleas, See 27 Edw. I. ch. ii. 
[1 Animadverſions on the fourth Inſt, p. . 


12 Chron. Part ii. p. 124. EX tuo 3 | 


zz OBSERVAT POS: n e 


* 1 
* 19 ; * fy +34, 4 
* \ * , . ® 
A. 1 r 


12 
, 


CAP. XIV. 

LB ER Bomo non amercietur fro farvo 8 * feu _ 
modum ipfius delifti; et pro magno delifto, ſecundum naguitudinem 
delifir, ſalus contenemento ſuo : et villanus alterius quam ugſter eodem 
modo amercietur, falvo wanagio ſus]. Selden, i in his Table- talk, ſay * 
that the word contenementum gnifies the ſame with countenance; 


as ufed by the country people, when, intending to receive a per- 
fon with hoſpitality, they ſay, I will fhew you the beſt countenance, 


&c. So that the meaning of Magna Charta is, a mah ſhall not 
be ſo fined, but that he may be able to give his neighbour good 
entertainment. Lord Verulam uſes the word countenance in the ſame 
ſenſe: There is never a gentleman that has over- reached him- 
« ſelf in expence, and thereby muſt abate his countenance, .. but 
« he will rather travell, and do it abroad than at home Leh- 

The Wanagium here mentioned, or what is neceflary for the la- 
| bourer and farmer for the cultivation of his land, hath always 


been favoured by the laws of moſt countries. Thus, by the 


ordinances of Provence, Item que per inquifition « ou autra cauſa, 
6 neguna perſona de Provenſa non deia eſſer agaida en armes, 


&« cavales, buous, ou autras beſtias d arayre, ſi non en defaltiment 


4 autres bens 7 The . averia {} carucæ is criminal 
| A. {43 £25 4543-3. 4 Egvi: 337 Nie by 


1" Works, * 108. n n. p. 1 . Thus alſo — uſes the word 
countenance : Saveinge to a gentylmanne his countenaunce, and his houſe. 
& holde; to a merchaunte his marchaundiſe; and a huſbande his tenury ;”” 
part of the oath of an affeeror. Fitzh. Hufbandry, p. 41. ed. 1767. 


[d] Du Moulin, vol. ii. p. 1245. As this citation from Du Moulin 


is in the Baſque language, ſpoken by the inhabitants of Gaſcony, and 
the other Southern provinces of France, I ſhall here ſubjoin a tranſtation 
of it, as it eonſiſts of a mixture of French and Spaniſh, © iſs that by: 
* inquifition | Ferretier Law Dictionary thus explains this i $6 15 and 
* Ce language tient on journées.“ Scaligerana, p. 10. L155. * 
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by the; law.) of . Scot Land; and the ſtealing a plough is A epi- 
tal offence by the: ancient laws of Pomerania. << Rotæ etiam 
, F ſubjigitur, qui aratrum quod manè in agrum fuit dedudum 
Auaut in domum educitur ſpoliat, aut ruſticum (occupatum circa _ 
<aratrom) aliquo mayo, edi, ave iph aliquid ſumpſit, quod tres 
<« denarios valet (/I. To theſe the laws of the ſtate of Lucca 
likewiſe add barrels. and caſks duripg the vintage, which are 
not permitted inteſri [gl. or to be diftrained [5]. A Spaniard. 
inſiſts, upon his horſe, or arms not being taken in execution, 
Ni dos ſean tomadas por deudas ſus armas, ni cavallos (7. 
A Frenchman s dreſs is privileged, by their ancient laws, 6 155 
"x deptes, non ſiont Prezas veſtiduras con porte chaſcun j jorn lei 


ow fition'eſt 12 recherche FP) le juge fait des crimes: qui forit venus à ts 
2 connoiffanice par commune renomẽe, ſans qu'il y ait aueun denoncia. 
c teur] of un any other account, uo inhabitant of Provence ſhalt be aggrieued 
© (agaida uſed corruptly for agraviads) in his arms, horſes, oren, or other: 
beats uſed for ploughing, | by their being diſtrained, except they have no other, 
good. Du Moulin is generally ſtyled the French Papinian;  Gianone, 
however ſays, that he is a very inaccprate. writer (tor. di Nap. ); and his 
own works, prove that he had an arrogance, which is ſeldom obſeryved i in 
A man of real learning and abilities; Ego qui nemini cedo, et qui A 
& nemine poſſum doceriꝰ (in his Life prefixed to his works); ; which is 
beyond the ſelt-conceit of a Scaliger, or a Bentley. | 
e] The Scotch till uſe the word aver in this ſenſe; thus | in Kelly? 5 
colleRtion of Proverbs, ©* A kindly aver was never a good nag.” | 
1 Speculum Suevicum, c. clxii. F 15. The offence of ſtealing a 
plough from the field Would not now be puniſhed capitally, when the laws 
againſt theft are ſo much more ſevere than they were ſome centuries. ago. 
] This word is not to be found either in Du Cange, or the lately- 
Printed Supplement by Carpent ier. The meaning of it is however molt 
clearly as tranſlated above, it occurring frequently in this Code of Laws, 
. [#}. St*. Luccenſis Ciyitatis, I. i. c. 139. Lucca, 539, TS... 
LI Las Leyes de N avarra, p. 226. collected and printed at Pampeluna, 
1614. Thoſe of a Knight could not be diſtrained alſo in England, du- 
ring the reign of Hen. II at leaſt. See Dialogus de Scacc. 1. l. C. 16. 
[+] Thaumeaſiere's Comment on Les Aſiſes de Jeruſalem, p. 245+ 
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for nioderating both* atmercements and diſtreſſes? commons 
complained; quod tet, fel: Henricus, quieq 1 babGeriht ld 
eleufentis et pocolentis rapüft: Töſkirorum ene thuos, bigzs, 
in, "vItUalea ad libitum cepit. The repteſeiitations S 
_ this oppreſſion; nö weber, afterwards Gceationed the Kings giving” 
a chafge in perſon to the Barons of tlie Exchequer : | + Nullus- 
«ruſticus diſtring atur pto gebitis domini ſui, uamdiu dominus 
6 „habderit per 9000 diftrip gf potfir. Inqufrendum eſt tis 
40 qualiter” magttates ſe t vals bene Soph? at ſi in- 
ec venerint ipſos tranſgredientes,”* corrigant quatenus poteriut. * 
From this it appears, that thie tenant was not only oppreſſed 
for his own debts, but likewiſe for thoſe for his lord. . 7 
of Ayleſbury: held lands by the. ſervice, of. keeping. the b | 
diſtrained for the king; which ſhews that theſe ſeizures were 
very frequent, and therefore probably often oppreſſive. The 
6 manor of Byker, in Northumberland, likewiſe was granted by the 
fame tenure. The law with regard to. amercements is laid ; 
down by Bratton” in the words uſed in this fourteenth chapter + 
of Mag gn Charta, without taking notice of its depending upon 
this DONE which ſeems to prove that it is only declaratory, of 
the Common Law. Wehl e e rains 10 för N 


e 85 x P. XXII. Fang 

| NOS non aalen rerras iurum ui convift ; fuerint A Kli, 

7 fi per unum annum et unum diem; et tunc reddantur terre ille do- 
minis feodorum.] The ſame law prevails in France with regard to 

the king's holding the land of criminals, and for the ſame time: 

Les fruits des immeubles de celuy qui eſt condamne par juſtice 
10 royale appartiennent au roy pour la premiere année exempts de 
4 toutes dettes, autres due les rentes ſeigneuriales et foncieres 
. « deues pour la dite annee : et oultre il 4 les meubles du con- 


10 * damne, les T4, ee pay ëes.“ _ « Ce droit eſt don- 
| 05: 3g ne 
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5 14 Kune | as 
nl au roy 2 cauſe de ſa ſouyeraints, et W auſſi en con- 
e fideration « de la charge qu'il a de faire faire les proces par ſes 
0 officiers, et que par fois ſelon les occurrences Von prend les 
0 frais ſur Ia recepte e du domaine Wh. The addition of the 
A ſeems to have been made with an intention f preventing 
Ml diſputes about incluſive and excluſive... . 
Tbis term of a year and 4 day 1 is likewiſe uſed 1 in the 1 99 
j gy 66 Si agricola domum reliquerit, vieini per annum et diem, 
« quo minus deſtruatur, cuſtodiant [an. "iſ It is alſo the preciſe 


% » © * 


time during which the, ondary. io to a ©. his Lord for 


inxeſtiture: D 66.611 10-480 
6: Succeſſor feudi, totum G forte. ber annum 35 
Aigue diem, tacto primæ jam tempore pubis, 
Vene . * Sive, dolo, ſeu deßidis, ſeu mente ſuperbd, | 
fa 3} \*Spreyerit 2. domino feudalia Poſcere.j jura, 5 
NNE al *, hac. dominus proprios aſſumat in uſus.” | 
2 Gunter, lib. viii. 
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bes 4 W etds' Kefer, penilus fer Tam e et 


482 4 


Medeweyam, et fer l totum Ans, n nift per Cofteram maris.] Theſe 
wears or cruves [#], - as the word. Ridellus 1s ſometimes tranſlated, 


both-obſtruRting, the, nayigation 0 of rivers, and being the means of 
deftroying the fiſh, are frequently prohibited | both. by the ancient 
ARG: ſtatutes. The, navigation. of rivers tas bath. 


Mk See Coultume Reformee de Normandie, vol. i. i. p. 357. 

III. Jos Dan. p. 292, Fr ? 
| G This word is derived Hoch db French Kia, creve or cue. Bou- 
lainvilliecs mentions their great. inconvenience in the Rhine; vol. i. p. 207. þ 
Wa [o] The old French law, collected in the Inſtitutes Coutumieres, lays 
down with preciſion the diſtinction between rivers: * Grofſes rivieretont pour 
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os __ b Ne ION | 
been tho earth attetiden db J)], SHALE bountiits, than the other 
methbd of conveying ' cothinoditley. by land carriage : and as 
moſt parts of Europe were at this tine of the Roman catholic 
Perſuaſion, the refervation-of filli'was' rieceffarily a a greater object 
than it is at preſent.” "Ita appears s by the old enen that there 
were kidelli or wears anciently below London-bridg ge, 1s well As 
aboye it: theſe were not deſtroyed till 7 Hen. Iv, when all cheſe 
obſtructions, from Stanes to the Medway, were removed | 'r]. The i 
| archbiſhop of Canterbity: gave great oppol en to thi fegula- 
tion, who probably owned ſome of theſe weats, and, from his 
influence, had prevented this chapter of r Charta' from 
being put in execution till that time. Fo 
The wears, beſides other incotveniences, prevented floats of 
wood from coming down the rivers, which muſt have been very 
ſenſibly felt formerly i in this country, 48 codls were little uſed. * 
This right makes a conſiderable head of German law, under the 


name of Jus gratiæ die floſs, oder, fig ofs gerechtigheit [ s]. 


[p] Henry the Firſt is faid - to have joined the rivers of Trent and 
, Witham; and there is another regulation in Magaa Charta de-ripariir. 
| writ The Firſt ſtatute which relates to the highways 1s 1 3 Ed. I. ch. v. . 
Stiernhook indeed makes the following very minute diſtinctions between 5 
what are called highways, and which ſeem to prove an early attention to 
them 50 viz. Altmanna-wagh, © i. e. Via publica; ; Konung-wagh, via Regis; 
t Jarl wagh, via viri; Ting-wagh, via Judicit; Kiorro-wagh, via eccleſſæ. 
| De Jure Sueonum vetuſto, I. ti. oY 5. 297. The Romans, in the . ; 
poliſhed age of Auguſtus, however, had no means of raiſing an aſſeſſment 
for the repairing the roads: the Emperor therefore did this at his own 
expence. See Dio Caſſius, lib Iii. When Julius Czſar alſo firſt be- | 
came Conſul, he looked upon it as a high indignity, that the Senate 
propoſed. to add to this office the e of the bighways. 
See Suetonius i in his Life. 2 5 
[ol Stow, p. 333. 
vo Krebs, de Jure Ligni Laab, p. 318. Coals were firſt uſed in 
London i in the reign of Edward I; and the ſmoke was fuppoſed to cor- 
rupt the air ſo much, that he forbad the uſe of that kind of fuel by 


proclamation, Stowe London, vol. i. P. 4. 7 
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The pulling down of wears is one of the articles given in 
charge at Lack court of n 


18 v4 C AP. XXV. | 
UNA menfura vini fr per tolum regnum noſtrum, et una menſura 
cerviſie, et una menſura bladi, ſcilicet et una latitudo pannorum, De 
ponderibus vero fit, ficut de menſuris.] It is remarkable, that, in the 
old Scotch laws, the meaſure of Caithneſs is referred to as a 
ſtandard, which was probably, from its ſituation, the moſt unci- 
vilized part of the country LJ. 
It is a very early regulation throughout Europe, that there 
ſhould be only one meaſure [ſw]; this is likewiſe very fre- 
quently injoined by ſubſequent. laws, which appear never 
to be carried into execution. Monteſquieu 2 1 
the mark of a little mind in a legiſiator to attempt regulations 
of this kind; but he ſhould rather have contended, that it | 
does not ſhew wiſdom to attempt what appears, by long expert. - 
ence, to be impracticable, though in theory it ſeems to be at- 27 8 
tended with no great difficulties, and much to be defired for ge- 
neral convenience: with us it hath occaſioned at leaſt fix different 
ſtatutes, all of which have proved ineffectual. Within theſe 
few years alſo a committee of the Houſe of Commons took in- 
finite, but fruitleſs pains, to eſtabliſh ſuch a regulation. 
It appears, by Fabian's Chronicle, to have been cuſtomary in 
the reign of Henry the Third, to hang the ſcales in ſuch a man- 


JI Fleta, 1. i. c. 20. 
[a] See the Laws of David II, c. xiv. : 


{w] Henry the Firſt made the ſtandard for a yard to be taken from 1 
his own arm; and one of the Chronicles ſays, that he was Magni et pro- i 
ceri corporis. . | 
lx] Eſprit des Loix. It was one of the articles of the famous Achæan 
league, oh, H roy co, x. gb og, we Ups. Poly b. p. 125 ed. 


Caſaub. It was alſo injoined by the Jewiſh law, Deut. xxv. 13, 14. 
\ 8 ner, 
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ner, that the buyer was to have an enn of 10 or 12 pounds 

in a hundred; there was about this time, however, a by · law made 
by the corporation of London, that the ſcales ſhould hang even, 
and that the buyer ſhould be entitled to an allowance only of 4 lb. 

This regulation, reaſonable as it was, they v were obliged to de- 
fend before the king in council. * 


'& A P. XXIX. 


| NULL Us liter homo capiatur vel inpri iſonetur aut dj iſe Setur 
19 die libero tenemento ſuo, vel libertatibus, vel liberis conſuetudinibus 
11 Suis, aut utlagetur, aut exulet, aut aligua modo defiruatur : nec ſuper 
1% eum ibimus, nec ſuper eum mittemus, niſi per legale judicium parium 
= ſuorum, vel per legem terre. Nulli vendemus, nulli negabimus aut dif= 
11 . feremus redum vel juflitiam.) Much hath been written upon the 
| | antiquity of the trial by jury in England, and whether the fame 
1 method of deciſion hath been uſed in other countries. It is clear 
14 by the Regiam Majgfatem, which in moſt particulars 1 is the ſame. 
f with our Glanville, that this trial was uſed in Scotland, in civil 
| matters, ſo early as David the Firſt, who began his reign in 1124. 
« When the 7welve royal men compeer and paſs upon the aſſize, 
l - they ſhall proceed and try qhuilk of the parties, the perſewer: 
ö 0 « or the defendant, hath beſt richt to the londs clamed [x].“ 

1 It appears from Olaus Wormius { y], that the trial by twelve 
N men was firſt introduced into Denmark by Regnerus, ſurnamed 
: 1 Lodbrog, who began to reign in the year 8203 from whom 
3 Ethelred is ſaid to have borrowed this inſtitution: they are called 
in the e Law Sande-mæn, which is rendered Viri veraces [x]. 
1 1 Pontop- 

U This is cited from Skene's tranſlation of the n. Majeftatem, 


B. I. c. Xii. 

D] Mon. Dan. lib. i. cap. * pe. 72. 

[z] Geſta Danorum extra Daniam, Hafniæ, 1740. Sandes @ gives us 
this account of the term Sanneman in the old Swediſh and Gothic laws; 


which he ſays had the n or trial by twelve men: Qui r de- 
puta 
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Pontoppidan ſays, * Defiit apud nos duodecim virale hoc judicium, 
e remanentibus tamen ejuſdem veſtigiis“ The material dif- 
ference between theſe twelve judges, and an Evglith jury, con- 
ſiſts in this; that the Engliſh jury is only impaneled for the de- 
eiſion of a particular cauſe, whereas theſe twelve judges in Den- 
mark determine all lawſuits within the juriſdiction of their court. 
It is not improbable, that our jury formerly decided all contro- 
verſies within a certain diſtrict, without the aſſiſtance of a judge, 

as queſtions were not then ſo intricate as they are at preſent: and 
we are very much in the dark, about their manner of proceeding, 
till the time of Edward the Second, when the Vear- books begin. 
It is much to be lamented therefore, that we have not a collection of 
the caſes, which Chaucer ſays, his man of law carried in his head: | 

In Termes had he caſe and domys al, f 
That fro the tyme of King Welyam was fall ;” 

5 8s! going further back, they muſt have neceſſarily thrown infinite 
light upon queſtions of this ſort. 
There is a paſſage in Clarke's "Profuce- to the Laws of Hoel 
Das, which, at the ſame time that it ſnews this method of trial 

was in uſe amongſt the Welſh, accounts in ſome meaſure for 

the unanimity of the petit, which is not required from the grand 

jury. His words are theſe: . Sacramentum minus, vel (ut cum 

8 Wallis loquar) Liw rheit hꝛur nod, juramentum compurgatorum 
ce inferiorum, hoc erat; cum homines non ingenui jurabant ſe 
« credere juramentum accuſati eſſe verum: ſacramentum alte- 
6 rum, Lk rheithwr arall, cum homines i HO gen Jurabant ſibi 


« « puter effent 3 ata, quod duodecim Tofman, quod in- 
et tegre vitz, Sanneman, quod ſenes Oldungar.” Cap. iv. p. 53. Holmiz, 
1672, 4%. This trial, by the Nembda or jury, is now diſuſed in Sweden 
in all caſes where the point can be proved by witneſſes (fee ibid. p. 59); 

and indeed when i it prevailed, the unanimity of the jury was not required, ; 
which makes the great ſingularity of this method of deciding controverſies 


in England. 
- 2 V lveriſimilius, 
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« yerifimilius videri, quod accuſatus ante jutaverat. In inferior 
„genere, fi unus ſolummodo compurgatorum juramentum de- 
« trectaverit, reliquorum teſtimodium nihil valuit [a].“ 

The unanimity of the twelve jurors in their verdict muſt be 
admitted to be a very lingular inſtitution. It ſhould ſeem that 
the reaſon for requiring this, at leaſt in criminal proſecutions, 
aroſe from compaſſion to the priſoner; againſt whom if the of- 
fence was not proved beyond all poſſibility of doubt in the moſt 
ſcrupulous juror, it was thought to be erring on the merciful 


fide, that this fingle veto thou Id acquit him. Another reaſon 


for this unanimity might poſſibly have ariſen from attaints being 


frequently brought in ancient times againſt juries, to which pu- 


niſhment every juror was liable: as each individual, therefore, 
might be ſubject to a conviction in ſuch a proſecution, it might 
be reaſonable that every one ſhould have a power of diſſenting, 


and not be concluded by the opinion of others. The firſt of 


theſe reaſons may account for the neceſſary unanimity in eri- 
minal ſuits, and the latter in thoſe of a civil nature, in which 


caſes only the proſecution of attaint took place. Another -cauſe- 
for the unanimity fof a jury might poſſibly ariſe from their 
being unwilling that individuals might be obnoxious to the 


crown, or perhaps parties, if the opinion of each was ſeparately 


known. When the verdi& was unanimous, 


Defendit numerus, jundtæque umbone phalanger.. 


In the time of Henry the Third, it ſhould ſeem, from a * * 
in Bracton, that this unanimity was not required from the firſt 


twelve who were impaneled. . Contingit etiam multotiens 


&« quod juratores in veritate dicenda ſibi ſint contrarii, ita quod in 
« unam declinare non poſſunt ſententiam, quo caſu de conſilio 
« curiz afforcietur aſſiſa (i. e. the number of jurors ſball be in- 


« creaſed),. ita quod apponantur alii, juxta numerum majoris. 


| [4] | P. xiv. 


6c TY 
7: partis ; 
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« partis quæ diſſenſerit, vel ſaltem quatuor, vel ſex, et adjun- 
© pantur aliis [5].” This continued likewiſe to be the practice 
in the next reign, when Fleta is ſuppoſed to have been written. 
Si autem juratores ſibi invicem fuerint contrarii, quia in unam 
'« non poterunt ire ſententiam, in electione juſticiariorum erit vel 
4 ofiſam afforciare per alios, dum tamen ſummonitos juxta nu- 
c merum majoris partis diſſentientis, vel eoſdem juratores com- 
« pellere ad concordiam, quod vicecomes videlicet ipſos fince cibo 
et potu cuſtodiri faciat, donec unanimes fuerint vel con- 
© cordes [c]. This paſſage ſhews, that the judge had a power 
of inſiſting upon the unammity of the firſt jury impaneled!; 
and as it was probably found, when new jurors were added, that 
it was in reality the trouble of trying the cauſe over a ſecond 
time, and ſo Forres quoties; at laſt, for the greater diſpatch of 
buſineſs, they inſiſted in all caſes upon the unanimity of a jury. 
There are perhaps many Enghſhmen, and even lawyers, who do 
net know, that in Scotland the unanimity of a jury is not re- 
quired, except in revenue cauſes before the court of Exchequer, 
and that the chancellor or foreman gives the verdict upon a 
majority of a fingle juror: they therefore conſiſt of an odd num- 
ber, viz, fifteen, and are choſen out_of five and forty returned 
by the ſheriff; the pannel or criminal having a right to chal- 
lenge, as by the Engliſh law. Fabian, in his Chronicle, gives 
a very particular account of the mayor and aldermen of Lon- 
don claiming privileges in the reign of Henry the Tied [4], viz. 


See allo Glanvill, lib. ii. c. 17. 


/ 


2 Bradt lib. iv. cap. 19. 


e] Fleta, lib. iv. cap. 9. 
Id] Theſe privileges claimed by the citizens of Lindon are alluded to 


in a grant of King John's to the city of Lincoln, in the firſt year of his. 
reign : ©** Conceſſimus etiam quod de placitis coronam tangentibus, ſe poſ- 
& fint dirationare (i. e. clear themſelves), fecundium conſuetudinem civium: 
5 civitatis Londoniæ.“ Rot. Ch. 1* eee Regis, N. 35. Petyt. Mſſ. 


vol. i. P. 10. 
3 | that 
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that for a treſpaſs againſt the king, a citizen ſhould be tried by 
twelve of his citizens; for murder, by thirty citizens; and for 


treſpaſs againſt a ſtranger, by the oath of ſix citizens, and. him- 


ſelf. Can it be contended after this, that the trial by twelve 
jurymen was thoroughly introduced; or are there any paſſages, 


in the old hiſtorians, which clearly prove it to have been ſo 
Eſtabliſhed, before the time of Henry the Third? 


| Hickes, in the ſecond volume of his Theſaurus, lays it down 


dar heſitation, that this method of deciſion was entirely. un- 


known to the Saxons; and no one had looked ſo deeply into 


Saxon learning as himſelf. His authority i is likewiſe the greater, 
| becauſe he writes this part of his learned work in a letter to Sir 


Bartholomew Shower, who may therefore be ſuppoſed to have 


X thought 1 in the ſame manner on this head [e]. 


The latter part of this chapter of Magna Charta is calculated 


to prevent abuſes in the crown with regard to the adminiſtration 


of juſtice, It was uſual to pay fines anciently for delaying 
law proceedings even to the extent of the defendant's life ; 
ſometimes they were exacted, to expedite proceſs and to obtain 
right /]: and in ſome caſes, the parties litigant offered part 


[2] See Hickes's Theſ. vol. ii. p. 34, & ſeq. He ſuppoſes the trial 
by, jury was introduced into England about the time of Heary the Second. 
- [] The county of Norfolk (always repreſented as a litigious county, 
in ſo much that the number of attorneys allowed to practiſe in it is re- 
duced, by a ftatute of Henry the Sixth, to eight) payed an annual com- 


Poſition at the Exchequer, that they might be fairly dealt es  Madox's 


Hiſt. Excheq. p. 205. 
1 Norfolk full of wyles, - 
“ Suffolk full of ſtyles.” 
E cod. Membr. penes Thom. Rar prefixed to the 
5th vol. of Lel. Itin. 

« Long more earneſtly for the term, than Norfolk lawyers.” 
The City Match, amongſt Dodlley's Collection of Old * vol. x. 
. of 
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of what they were to recover, to the crown. Madox [8] col-⸗ 


lects, likewiſe, many inſtances of fines for the king's favour ; 


and particularly of the dean of London's paying twenty marks 


to the king, that he might aſſiſt him againſt the biſhop, in a 


lawſuit [4]. Wiliam Stutevill preſented to King John three 
thouſand marks; for giving judgement with relation to the Ba- 


rony of Mowbray, Wes ea claimed. againſt William de 
. Mowbray []. 

To the honour of the very pure adminiſtration of juſtice in- 
this kingdom, at leaſt fince the Revolution, we can hardly ſup- 
poſe ſuch a practice to be avowed. and eſtabliſhed in a. civilized: 


country, But it muſt be. remembered, that Charles the Second, 


in appeals. to the houſe of lords, uſed to go about whilſt the 
cauſe was. hearing, and. ſalicit particular lords, for appellant or 


reſpondent [+]: and England is perhaps the only country in 
Europe, where the judges are not ſolicited in the face of the 


ſun Up Whitelock, then a barriſter, n ta the judges with 


regard: 


ſz] Hiſtory of the Exchequer. 


[3] John of Saliſbury however mentions a bribe being offered to Vos: 


Eugenius, by a Prior who had a cauſe depending at the court of Rome, 
which, to his honour, he rejected. De Nugis Curialium, p. 264. 

[7], Petyt Ml. vol. i. Pe 57. Where the proceedings may be likewiſe 
ſeen. 

D] Burnet's Hiſtory, An inſtance of ſuch interfering by Q. Elizabeth | 
is affo mentioned in Hurd's Dialogues, vol. ii. p. 67. 

DI It likewiſe appears by many letters written by the Duke of Buck- 
ingham to Lord Verulam, that he ſolicited the Chancellor in particular cauſes. 
It muſt be owned, however, that the recommendation is guarded, and ſuch. 
as might be expected from an able miniſter, and man of the world. 
One ſhould ſuppoſe, that Dr. Donne had ſeen ſome of theſe letters, as he. 
expreſſes himſelf thus in his gth Satire: 

ce If law be in the Judge's heart, and he. 
« Have no heart to reſiſt letter, or fee, 
«© Where wilt thou appeal?“ 
Sir Thomas More (when Chancellor) always declined every kind of: 


preſent, Eraſmus's account of him. 
And, 
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regard to a proſecution for a libel on his father, who had been 5 
on the bench, and was then dead. The libeller was indicted 
after this previous converſation, and convicted [i]. Oliver 
Cromwell alſo interfered in the deciſion of the Scottiſh Judges 
whilſt he was Protector (]). 
&« In ſeſſions and ſiſes we bear the roke and eye. 
«Tn patents, and commiſſion of quorum always na, 
4 80 that to whether ſoever we did waye, | 
Were it by righte or wronge, it paſſed without repreſe, 
« The true man we let hange, ſometimes to ſave a thefe, 
« Of golde and of filver our handes were never emptye, 
Offices, fermes, and fees fell to us in great plentye [o].“ 
From this practice being ſo univerſal, Hobbes eontends, that he 
whoſe private intereſt is to be decided in an aſſembly, may make 
as many friends as he can; and though he procures them with : 
money, Fo it 15 not injuſtice [ pI 


And, with regard to the judges being bribed, afterwards, 
« Judges are Gods, and he who made them ſo, 
« Meant not men ſhould be forc'd to them to go 
f By means of angels.” 

The Satyriſt here plays upon the ambiguous ſenſe of the word angel, 
fignifying both a coin and a meſſenger. Lord Bacon mentions two filver 
flaggons being preſented to Sir Thomas More by a ſuitor in Chancery; See 
his Apophthegms, Ne 119. Heiiod, who had a troubleſome lawſuit with 
his brother Perſeus, is eternally inveighing againft this practice, which 
prevailed even in ſuch ancient times of ſuppoſed fimplicity ; he calls the 
Bœot ian judges more than once Juropwyar, or devourers of preſents. 

[u] See Whitelock's Labours Remembered, in the Annals of his Liſe. 

] See notes on the Catalogues of the Lords of Schon, by Sir David 
Dalrymple, Edinburgh, 1769. 4. 

[e] Sackville's Account of Robert Trefilian and by Fellowes. | 

[?! See Lord Clarendon's Survey of the Leviathan, p- 192. The 
Emperor Baſilius, to his great honour, aboliſhed this corrupt cuſtom. 

0 Bz. Hiſt, Gonſtant, Porphyr. p. 119. ed. Ven. 1729. 
1 2 CAP. 
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© AP. XXX. 


OM N E 55 mercatores, ni if publice antea probibis furrin, babeant | 


ſeloun et Securum conductum exire de Angh, et venire in Angl', et 
morari et ire per Angl', tam per terram quam per aquam, ad emend 
et vendend fine omnibus toltis . malis, per. antiquas et rectas conſue- 
tudines.] Monteſquieu much commends the national humanity 


of this article of Magna Charta, the leſs to be expected from us 
as iſlanders, who, like the inhabitants of Ithaca i in the time of 


Homer, are always repreſented as hoſpitibus eri: 
* ven Cavug Gifs EN eabpwores, autre a, £1 

| © Ou aeg ojecrer PN og whnobey i Hom. Od. 
By a an ancient ordinance of the Wiſigoths, merchant ſtrangers are 

not only to be well treated, but tried by their own laws [9]. By 
the Saxon regulations: . Quinetiam fi maris acta tempeſtatibus 
& ad domicilium aliquod illuſtre, ac pacis beneficio donatum, 
« navis appulerit inimica, nautæ ac res illorum omnes auguſta 


pace potiuntor [].“ 
The plundering of ſhipwrecked goods f is likewiſe made capital, 


in the year 1221, by an ordinance of Sicily [5]: it is rather to 


our reproach, that the ſame offence hath not been puniſhed with 
death in England, till the twenty-ſixth year of the late king. 
There is a law in Lindenbrogue's collection, which does great 
honour to the ancient Bavarians, in favour of foreigners and 
ſtraugers: Si autem aliquis tam præſumptuoſus fuerit, ut pere- 
44 grinis nocere voluerit, æry fol. mulctetur. Deus nam dixit, 


[9] Fuero Tall; lib, ii. p· 455 


[r ] LI. /Ethelr, 
[s| Pragmaticæ Regni Siciliz. Pandrmi, 16: 37. It is rather hard on 


the Sicilians, after having eſtabliſhed fo humane a law before the other 


nations of Europe, that it ſhould have become a proverbial ſaying, 


* Omneès inſulani mali, Siciliani autem peſſimi.“ 
Veryard's Travels, p. 233. 
E 5 Pere. 
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«6 Peregrinum et pau perem non contriſtabis de rebus fi 15. on 


- 


the contrary, the ſtranger had not the ſame protection - from the 


Welſh laws: «© Tres ſunt homines, quibus multa pro injuria 
& eis illat3 non debetur ; ſcilicet furioſus, alienigena, et le- 
14 + proſus L* F | 

It may be ſaid, to the heal of humanity, in every part. of 
the globe where any ſort of civil policy or ſettled government 
is eſtabliſhed, that the making priſoners thoſe who are ſhip- | 
wrecked on their coaſts ĩ is peculiar to Japan ſw]. This regu- 
lation, barbarous as it is, ſeems to have ariſen from the Bay 
excluſion of foreigners fince the expulſion of the Portugueze, 
who attempted to alter the eſtabliſhed religion of the coun- 


try [x], as their ports before this were open. The Cypriots 


made a law, indeed, that if any Jew ſhould be caſt on their 
coafts, he ſhould be immediately knocked on the head; but 
this is faid by Dio Caſſius, to have been cauſed by their 


| [7] Lindenb. p. 412. Ye ſhall not ver a franger, nor re bim; for ” 
were Hrangers in the land of Egypt. Exod. xxii. 21. Hoſpitalitate i in- 
«f ſignes ſunt Sueones, quibus eſt omni probro gravius, hoſpitium negare 
. tranſeuntibus. Quædam jura adeo hoſpitum ſecuritati favent, ut cum 
e vitæ civium parcant etiam in graviſſimis criminibus (puta parricidiis), | 
e necatorem tamen hoſpitis peregrini, vivum cum mortuo colligart,: et 


* puniri mandent.” Stiernbooł, De Jure nen en 1. ii. c. 9. 


[u] Leg. Hoel. Dda, p. 330. 88 
[w] See Kempf. in Append. p. 53. 71, POL Thus Euripides, in his 
Helena, ſpeaks of it as a law, which prevailed univerſally ; _. 
Na bœyog mo fe nog, cb yer. 
And Dion of Pruſia, in his 7th Oration, My yap «1 wk & Ze, Nhe, joe 
ev vdo roi, amo cy p d ug vlg. 
[r] © L'an 1583, on accorda aux Jeſuites la permiſſion de 8 'ctablir a 


* Meaco mais à condition de ne perſuader à aucun Japonois de ſe faire 


“ Chretien, mais à peine leur cloitre fut il bati qu'ils precherent le 
« Chriſtianiſme.” Ambaſſades vers les Empereurs de Japon. Amſt. 
8 Folio, p. 141. 


EC 


ZE having 


| having been wily of. great berate to the inhabitants of that 


iſland DU 
CAP. XxXX1V. 


ob NULL 7 8 copiatur aut impriſonetur proprer appellum fomine de 
norte alterius, quam viri ſui.] Appeals are ſo much diſuſed at pre- 
ſent, that we may be apt to conceive, no regulation with regard 
to them can be of any great conſtitutional importance; ; there 
were reaſons, however, to proſecute offences in this manner, 
rather than by indictment, which do not hold at preſent. One 
of the methods, by which not only the kings of England, but 
of other parts of Europe, raiſed money at this time, was by 
pardoning c crimes for conſiderable ſums of money; which ap- 
pears by the many old laws reſtraining this moſt excellent 
and humane prerogative as it is now exerciſed. The ancient 
| puniſhment for murder was a weregild [a], paid as a ſatis faction 
to the neareſt relation ; and it was therefore a moſt crying abuſe 
of power in the king, not only to pardon this moſt heinous 
crime [a], but in conſideration alſo of the mult, which otherwiſe 
ſhould have been given to the relation who proſecuted, It is 


in this ſenſe, I ſhould apprehend, that Lord Chief Juſtice Holt 


hath ſomewhere called an appeal, a moſt noble birthright of an 
Engi iſhman, becauſe it is a right which the crown cannot deprive 


him of. Bracton, an almoſt contemporary expoſitor of this 


ſtatute, ſays, that the appeal given to a woman is confined to 
the death of her huſband inter brachia ſua PRIOR —fi de vi 


01 See Dio Caſſius, I. Ixviii. ſub fine. 
[Z] © Uno enim infelici caſu duos de medio tolli non ferebant.” There 


are moſt minute regulations with regard to the appeal for murder, in Les 
Aſfiſes de Jeruſalem, where it is laid down, © que plait de murtre eſt mout 


„ foutil:” ſee ch. Ixxxiii. et ſeq. 
a! One of the reaſons given for a general -ardoo paſſing both houſes 


on only one reading is, that they muſt accept it chearfully, without 


_ examining the terms upon which the king grants it. 
— lequatur. 
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loquatur: the occaſion of which reſtriction ſeems to be, that 

when a woman proſecuted, the appellee loſt his right of defend- 

ing himſelf by combat. 5 8 
There are regulations with regard to appeals in many parts 

of Europe. Thus by the Daniſh code, ** jus accuſandi ex hoc de- 

lidto haredibus proximis competit [b].“ So likewiſe by the an- 


cient law of Scotland: „It is to wit, that in the plea anent 


« murder, the wife may be admitted to accuſe, becauſe the man 
&« and his wife are but one fleſh [e].“ In other caſes, as by 
the Daniſh law, the neareſt in blood is to appeal. The reaſon 
of the confining this right to relations, appears by the follow- 
ing paſſage from the Afiſes of Feruſalem: ** Et mout de meaux 
« en pouroit on faire, fi chaſcun qui ſeroit fort, et grand, 
4c pouroit devenir champion.“ Cap. xcii. 

We derive appeals from the Germans: * Suſcipere enim tam 
« inimicitias ſeu patris, ſeu propinqui, quam amicitias neceſſe 


60 fuit Fi 


fb] Leg. Dan. lib. vi. cap. vi. art. 3. 
lo] Acts Jam. I. Upon this citation from a Scotch ſtatute, it may not 
be improper to take notice of the different forms required for a Scotch 
act of parliament, from thoſe ſteps or ceremonies through which an 
Engliſh ſtatute paſſes before it becomes an obligatory law. - About twenty 
days before the holding of the parliament, proclamation was made to de- 
liver in to the king's clerk, or regiſter, all bills to be exhibited that ſeſſion. 
Then only ſuch as I allow of are put into the chancellor*s hands to be pro- 


' pounded to parliament; and after this, before I put my ſcepter to a law, Torder 


what I pleaſe ta be eraſed. Surely this amounts in me to a negative voice. 
King James the Firſt's Speech at Whitehall to the Parliament. King 
James's Works, p. 523. Lord Kaims explains. this negative voice to 
have been given to the king by an a& of his own reign, viz. in 1603. 
See Eſſays on Brit. Antiq. p. 31. 

[4] Tac. de Mor. Germ. 
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C A P. XXXVI. 


NE O liceat de cetero alicui dare terram ſuam domui religigſe, 
etc.] This chapter contains regulations againſt the giving lands 


to religious houſes, with intent to reſume them again by a tacit 


agreement with the monaſtery, and to hold them afterwards 
under ſuch a body in order to defeat the -lay lord of his ſuits 

Mervices. For this ingenious device, the religious houſes 
had undoubtedly a proper conſideration, beſides the chance of 
ſucceeding to ſuch eſtates on defe& of heirs, which did not un- 
frequently happen in theſe times, both on account of the owner's 


not having a power to make a will but by cuſtom, nor even 


where he was thus empowered, to. procure any one who could 


reduce his bequeſt into writing. How the regulations of this, 


as well as many other ſubſequeut ſtatutes to the ſame purport, 
| were evaded, may be ſeen in Sir Edward Coke's Comment on: 
this Article of Magna Charta. 
In the next century, the clergy's fokeiting benefiftions became: 
W of reproach ; for we find in Piers Plowman's Vifion,, 
„The Friars followed folke that were rich, 
4 And folke that were poor at little price they ſet; 
« And no Cors in the Kirke yard ne Kirke was buried, 
But quick he bequeath'd them ought, or quit part of his debt.“ 
And Chaucer ſays of a fryar, 


« Full ſweetly heard he confeſſion, 

« And pleaſant was his abſolution. 

„He was an eaſy man to give pennance,. 
« There as he wiſt to have a good pittance.“ 


Nor was this ſatire, on the rapaciouſneſs of the clergy. con- 


fined to England, always repreſented as a country of libertiniſm; 


for the famous Jehan de Mehun, author of the Romant of 
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the Roſe ſe], left to a monaſtery in France, a cheſt filled with 
nothing but vetches; and the friars, enraged at the ridicule and 
diſappointment, would not ſuffer him to have Chriſtian burial [f}. 
Paſquier likewiſe cites ſome verſes from Hugues de Berſy, who 
lived in the time of St. Lewis, than which nothing can contain 
more bold or free expreſſions with eh to the: vices of the 
Pope, and his extortion:: nor” fs e ans 
Rome nous ſucce, et nous rranſglouſt KLE 
« Rome trait et deſtruiſt tout, Nd 
Dont ſourdent tous It mauvais vices la- ” 


{ 


c A pP. XXXVII. 


IN cujus rei 1eflimonium, . Such a number of witnedes being p 
found inconvenient in atteſtation, Mabillon ſays [B], . Lapſo 
tempore, inventa eſt ab Anglicanis regibus compendioſior via, 

« ut non aliis teſtibus, quam teſte rege ipſo uterentur; hujuſce 

4 riths originem Richardo Primo antiquiorem/ eſſe non puto, 

& cujus complures literæ ſub hac forma reperiuntur. This 
might not be thought, however, an atteſtation of ſufficient 
ſolemnity to the Great Charter, though Richard might have 
confirmed inſtruments of leſs eee, in that more com- 
en , het 20 ai 7 no) on bag 


—. 


[4] Paſquier indeed informs us, thatit was only finiſhed by Jehan Mehun N 
but was begun forty years before by Guillaume de Lorris. See Recherches 
de la France, p. 602. The Naudæana ſuppoſes, that Jehan de Mehun 
went likewiſe by the names of Clopinel, and de n p. 212, 

D/] Annales d' Acquytayne, Paris, 1537. 

{g]. Recherches de la France, p. 238. | 

[5] De Re Dipl. p. 160. Eraſmus gives us likewiſe the 1 8 for the 
kings of England, and other parts of Europe, uſing the plural nos in all 
Inſtruments, which he apprehends to have been originally deſigned to 
communicate part of the merit to the council who gave' their advice. 
Eraſmi — — 1540. p. 315. 

SoMe 
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Sonix ordinances of different countries in Europe have been 
mentioned in the preceding notes and comment upon Magna 
Charta, In order not to ſwell theſe obſervations unneceſſarily, on 
particular articles, I have thought it more proper to reſerve for 
the conclufion ſome laws of the French parliament, whilſt it 
continued to have that freedom which Boulainvilliers hath fo 1 
elearly proved it was anciently poſſeſſed of, at the ſame time 
that he pathetically laments, his countrymen had not the ſame 
ſpirit in preſerving their juſt rights, as our anceſtors have ſo 
nobly exerted. | And I ſhall firſt give the introduction to an or- 
dinance of Lewis the Eighth, in the year 1223, from which it 
will appear, that the French parliament at that time was conſti- 
tuted nearly in the ſame manner with that of England. 
Louis, &c. Scachez que par la volonte et conſentement des 
40 Arcbeubgues, Ev&ques, Comtes, Barons, et Chevaliers du Roy- 
te aume de France, Nous avons fait etabliſſement ſur les Juifs. 
« Remarquez que voici une conſtitution generale, etablie, non 
e par la volonté abſolue du Roi, mais diſtinctement par celle des 
«© Comtes, Barons, et Chevalerie du Royaume L. 
In the following reign of Philippe le Bel, many of the pro- 
Wbt of France, and among the reſt that of Normandy, 
obtained likewiſe conceſſions from the king, which may be pro- | 
perly ſtyled Charie Libertatum; and one of them indeed Bou. ; 
lainvilliers expreſſly calls the French Magna Charta. In the 
Norman charter, if I may ſo call it, there are two points inſiſt- 
ed upon by the ſubjects, and allowed by the king, which exactly 
agree in ſubſtance, as well as expreſſion, with the twenty- ninth 
chapter of Magna Charta, viz. that all nobles ſhall be tried par FO 
leurs Pairs {per pares) ; and that all cauſes ſhall be determined 
par la lay du Pays (per legem Terre). Theſe laws, as they are 
5 made ſo very near the time of our Magna Charta, and by the 
Fong: lame perſons, viz, the powerful nobles and barons 1 in both king 
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doms, ſeem to be expoſitory of each other; I ſhould there- 
fore conceive, that the trial per Pares, in the twenty-ninth chap» 
ter of Magna Charta, was meant chiefly to relate to that of the 
Barons by their Peers, though the words uſed are ſo general : 
and to this day we hold, that a Lord of parliament 1s entitled to 
ſuch privilege, though a commoner is not to be tried by the Mem- 
bers of the Lower Houſe, It ſeems very extraordinary how- 


ever, that we have not, after this twenty-ninth article of Magna 


Charta, more frequent accounts, in the early part. of the Eng- 
liſh hiſtory, of Peers being tried either bytheir own body, or a 
jury. The earl of Glouceſter was executed, in the time of 


Edward the Second, without any ſuch regular trial [4}; as were 


alſo the Lords Haſtings and Ryvers, in the ſhort reign of Edward 


the Fifth. 
It muſt be ſaid, to the har of the French 1 chat there 


are in their charters ſome moſt material proviſions, in favour of 

[+] Brady, vol. iii. p. 160. Notwithſtanding this twenty-ninth article of 
Magna charta was perhaps chiefly intended to prevent the undue influence 
of the crown in the proſecution of a peer, it turned out afterwards to be the 
great cauſe of, their oppreſſion; as before the ſtatute of William the Third, 
which directs all tbe Peers to be ſummoned, a peer of England was the 
only ſubject of this country who had not a fair and indifferent trial. In 
the year 1673, a bill was propoſed in the Houſe of Lords, that there 
ſhould be at leaſt twenty. five peers preſent. An Anchitell Grey's Deb. vol. i. 
p. 126. 189. vol. ii. p. 447, et ſeq. This act was however oppoſed i in 
the Houſe of Commons, from a low jealouſy, as it ſhould ſeem, of not 
communicating in ſome meaſure to the peers the ſame fair trial, which 
they themſelves were entitled to. 


It ſeems to be a very extraordinary eonſtruction of the ſtatute of William 


the Third, which is rather infinuated than contended for by Mr. Juſtice 
Foſter, in his Treatiſe on Treaſon, that the Spiritual Lords need not be 
ſummoned under the words al} who have a right to /t and vote in parlia- 
ment; which I apprehend to have meant only the making it unneceſſary 
to ſummon peers who were minors, or profeſſed papiſts. As for the 
biſhops uſually requeſting to retire before the-condemnation, or acquittal, 


1 have endeavoured, in the comment on the 27 Edw. I, to account for the 
reaſon of that Canons being eſtabliſhed at the council of Toledo. 
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liberty and the rights of the ſubject, which are not to be found 


in Magna Charta. They particularly aboliſhed torture, though 
the practice may have ſince prevailed in France ]; and likewiſe 


| expreſsly ſtipulated, that no money ſhould be raiſed for the 


king e the expreſs conſent. des Trois. Etats bu: 0 which 


Y; 


1 6 


Wil It wall 2 2 71 in bas XY" ENCES 00.3 3 Ed I. cap, xii. that 
torture was formerly uſed in England. 

PJ] The article of Magna Charta, which relates to Eſcuage, was not 
ſufficiently expreſs with regard to this great conſtitutional point; other- 
wiſe the ſtatute of 25 Ed. I. would not have been neceſſary, which, in 
many reſpects, likewiſe goes further, and is much more explicit. 

That no money could be raiſed anciently in France without the conſent 


of the Three States, is moſt clearly proved by the teſtimony of Forteſcue. 


4e And how ſo be it, that the French Kinge reynithe upon his people do- 
& minio Regali, yet Saynte Lewes ſumetyme Kinge of France, ne any of 
« his progenitoures, ſet never talys or other impoſicions without the aſſent of 
& the three aſtaits, which whan they be afſemblid, are like to the Court of 
&« Parlement in Englond. And this order kept many of his ſucceſſoures, 
* untill late days, that Engliſhmen made ſuch a war in Fraunce, that the 
ce three eftatts durſt not come togeders. And then for neceſſity the 
* Kynge took upon him to ſet talys upon the Commons without the aſ- 
„ ſent of the three eſtattis; but yet he would not ſet any ſuch charges upon 
e the nobles, for feare of rebellion.” Forteſcue on Lim. Mon. p. 15. 
It may not be improper here to obſerve, that no proof can be more ir- 
refragable than the citation from this author, as he was a. conſiderable 
time in France whilſt he attended upon the Prince of Wales, fon of 
Henry the Sixth, and at the very period when requiring the aſſent of the 
three conſtituent parts of the French legiſlature was firſt diſuſed. There 
is, in Mr. Petyt's collection of Manuſcripts likewiſe, a treaty. of peace 
made between -Henry the Seventh {in the eleventh year of his reign) and 
the king of France, which 1s rails recited to have been made, per 

tres ſtatus utriuſque Regnorum Angliæ et Francie rite convocatos, viz. 

1 Per Prælatos et C lericos. 
2 Nobiles. 

3* Et Communitatem in Parliamento; which ſhews, that the French 
parliament was ſummoned occaſionally, even after Forteſcue's time, accord- 
F ing 
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moſt eſſential right we have no fully declaratory ſtatute till the 
25 Edw. I. cap. v. 


4 


ing to their ancient uſage, a petyt MA. vol, Vi. p. 101. Becmanus, in | his 


deſcription of France, ſays, that the third component part of theſe ſtates 
conſiſted of, Magiſtratibus (quos ſubalternos vocant) et minore populo. 
For the method of ſummoning and proceeding in the French parliament, 


at leaſt the uſage in the laſt century, . Sir Robert F ilmer's Keek. to the 
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CHARTA FOREST. 


HE Charter of Foreſts, in all editions of the Statutes, im- 

mediately follows the Great Charter, though by the pream- 
ble it appears to be a ſtatute of Edward the Firſt, reciting the 
Charter of Henry the Third, his father, by Iaſpeximus, and re- 
enacting it [a]. From the alteration between the circumſtances 
of the preſent times, and thoſe when this law firſt took place, it 
does not ſeem to contain any point of great conſtitutional im- 
portance, though, by being joined to Magna Charta, * are 
generally ſtyled Charte Libertatum. 

A king of England could not formerly. amuſe himſelf in his 
library, or by encouraging the more elegant arts; and from 
the dignity of his ſtation he could not fill up his time by 
intermixing with common ſociety. It was therefore neceſſary 
for him to move from one place to another, and at each of his 


palaces to have a vaſt foreſt ſurrounding it for the purpoſe of 


hunting, whilſt at the ſame time a large tract of uncultivated 
deſart was ſuppoſed to contribute to magnificence. This extent 
of foreſt, always imagined by a 1 even if n not a king, t to be 


too contracted — 
Ur brevibus clauſus Gyaris, parvdque Seripho, 


naturally produced oppreſſion on thoſe whole property unfortu. 


nately en to border on ſuch a diſtri [5]; and Sir Robert 
Cotton 


el The ſame obſervation hath been already made with Ie to Magna 
Charta. The original charter of the foreſt and all authentie records of 
it are loſt, Blackſtone's Gr. Ch. p. lx. 

([ e] The great attention of the kings of France alſo about this time to 
the preſervation of the deer in their foreſts, appears by a record of a 


grant mentioned by Naabinene in 22 treatiſe De Re Diplomarica, p. 611. 
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Cotton [c] mentions, thar Robert de Parnſlow, in the reign of 
Henry the Third, had procured large ſums of money [4], under 
pretence of encroachments and aſſarts [e]. The firſt article there- 
fore of this charter of the foreſts reducing them, by the view of 
a jury of ambulators, to their limits in the time of Henry the 
Second, was certainly a point of no inconſiderable importance: 
eſpecially when we find, by the tenth chapter of this charter, 
that the killing of the king's deer was, before that, puniſhed 
with the loſs of life or limb, at the ſame time that a murderer 
only payed his weregild, or was entitled to his benefit of clergy. 


CAP. 1K 


UNUS2UIS W liber homo agiftet boſcum ſuum in forgſid 
pro bel ſud, et habeat pannagium ſuum, Concedimus etiam 
quod unuſquiſque liber homo poſſit ducere porcos ſuos per dominioum 


boſcum noftrum liberè, et fine impedimento ad agiſtandum eos in boſeis 


ſuis propriis — et fi porci alicujus liberi hominis und notte pernocta- 
verint in foręſid neſtrd, non aliquid de ſuo perdat.] It appears from 


this chapter, that paſnage (or pawnage, as it is improperly ſpelt. 


Conceſſimus Oatlando abbati, et monachis ex monaſterio Sitthin, quod 
« liberè poſſint venari, unde fratres conſolationem habeant, tam ad vo- 
ljumina librorum contegenda, quam ad manicas et Zonas faciendas,, 
% ſatvis tamen fore/tis noſtris.” ny 

[Je] In his Poſthuma. Mr. Petyt calls this a ' fitious 8 Peryt MT. 
vol, H. p. 281. It contains however ſome valuable and curious particulars, 


Pannage is ſometimes termed peſſong in old records: © De waldis ut poſ. 
& ſint arare, et ſeminare (tempore pe/one) ſine damno Archiepiſcopi.” 
Dr. Harris's Kent, vol. i. p. 348. This word muſt be derived from the 


French paiſen, becauſe acorns were the chief food of hogs. 


4 * Quod enim de fareſtis ſolvitur pene totum ex Placitis et exactioni- 


e bus provenit: placita autem dicuntur pœnæ pecuniariæ.“ Dial. de 
Scacc. 1. ii. c. 11, et 12. 

[e] Auris are places where the wood hath been grubbed up, " ils 
* coupent et efertent du bois,” Lery's Voyage to Brazile. 
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in the tranſlation of the Statutes) was conſidered as being of 


great profit to thoſe who lived in the neighbourhood of a foreſt, 
for-the feeding of ſwine, though at preſent it is little attended 
to. The people of this country, in the winter, chiefly ſub- 
ſiſted upon ſalted meat, even in the caſtles of the great men and 
barons; and we therefore find in Domeſday, that it is generally 


ſtated for how many hogs the eſtate hath maſt or paſnage; and 
the author of Fleta hath a whole chapter de cuſodid porcorum; 
in the collection of the Salic laws, the ſecond title is likewiſe 
de furtis porcorum [f]. This animal, notwithſtanding its great 


uſe, is now conſidered as ſo contemptible, that the ridicule, 
in ſome meaſure, is extended to thoſe who have the care of 
them; yet, in the time of Homer, Eumzus is ſtyled the Aug 
vÞopCog, and is one of the moſt confiderable perſons in the iſland 


of Ithaca. In later ages, the famous Pope Sextus Quintus is 


ſaid to have originally followed the ſame occupation, The 


Saxon Chronicle, A. 1131, ſtates, that there was then ſuch a 


mortality amongſt theſe animals, that they who kept two or 


three hundred did not perhaps ſave one out of ſuch a number, 
and Elfhelm by his will directs, that two hundred hogs ſhall 


be fattened for his wife, wherevershe ſhall chooſe [g]. 


| CAP It 
QUICUNQUE Archiepiſcopus, Epiſcopus, Comes, vel Baro, 


veniens ad nos ad mandatum nofirum, tranſierit per Foreſtam neſtram, 
liceat ei capere unam beſtiam vel duas per viſum Foreſtarii, fi preſens 


Fuerit ; fin autem, faciat cornari, ne videatur furtivè hoc facere : 


idem liceat eis in redeundo.] This privilege of killing a deer or 


J] Schilteri Theſ. Antiq. T euton. vol. ii. Ulm, 1727. Camden 
takes notice, that ſwine-herds were not uncommon in Redfordiiure in his- 


time. Brit. vol. i. p. xxi. 


[s] Now firſt publiſhed at the end of Lye's Anglo-Saxon Dictionary. 
_ two 


CHART.A FOREST E. 37 


1 6 — A " — - 
J = * ” a pet * 
— > oy, — 
— — — > — - — —— —L— 
— — — =_ — * 
— —— : — — — — 

—— —  ., — — ” 

— > 2 2 — wag" Corn — 2 — 

— — — = — — _ — 


: — * 
* — — 4 
_ c — 
- m— . — NG 
— _ = ws — — 8 
— — — 2 > OE 
2 — — 
— —— — —x—x— — 
— — — — 2 
TS. — — — 
w 2 * — — — — 
—— — 9 — — r — Fd 
= — — — — rm es 
= = - . 


wn”; OBSERVATIONS ON 


two. is confined to an Archbiſhop, Biſhop [5], Earl, or Baron, 
which poſſibly many of thoſe, who are ſtill entitled to it under this 
ſtatute; may not be acquainted with. The indulgence indeed 


is not granted in the moſt polite manner, as the ſtatute injoins 
ſuch reſpectable perſonages ſummoned by the king, [ad mandatum 


ugſirum] [i], to give notice by blowing a horn, ne videatur furtive 
hoc facere. It may likewiſe be inferred, from this privilege 
being confined to barons and ſuperior degrees of nobility, that 


the members of the Houſe: of Commons could not be con- 
ſidered as of much importance. When the crown at preſent 
gives any ſmall favours, as places for public fireworks, or me- 
dals upon a coronation, the members of the lower houſe are 


not forgotten. 
A . XII. & XIII. 
UN US QUI S QUE liter homo de catero Ane occaſione J. fa- 


| ciat in boſeo fu, vel in terra ſua, marleram—et babeat i in bo cis ſui 


aer ias 


0 e in dls Collegion 4 Ws, hath Gen abet to ob- 
ſerve upon the great eſteem that veniſon was held in by the biſhops and 
abbots of thoſe times. The archbiſhop of Canterbury, who loved veniſon 
more than his ſwoereign' s or people's ſouls, claimed thirteen bucks, vol. iii. 
p. 267. And afterwards, how ell the biſhops loved veniſon and hunting in 


thoſe days, will appear by another record, &c. 


[/] In Fourth Inſt. p. 308, theſe words, ad mandatum neftrum, are ex- 
pounded to extend to a nobleman' coming to parliament, | | 
[4] The word occa/ione is tranſlated in all the editions of our ſtatutes, 
and even in Mr. Ruffhead's, who hath rectified ſome miſtakes of this 


| kind, by the word danger *. Du Cange, however, makes the fignification. 


*I muſt admit, that I find, ina Gloſſary of old French words added to Carpentier”s late Sup- 
plement to Du Cange, that there was an ancient officer in France, who was ſtyled Sergent Dan- 
gercux, and deſcribed to be *celuy qui veille aux delits de camps, ou de forets, et ſur tout au 
e droit du Roi dans les bois appelle Dangier;” and in the fame ſenſe the gardiner, in the old 
| Romance of the Roſe, who upon all occaſions prevents the loyer's plucking it, is called Dan- 
gies « In filvis cuſtoditis, c'eſt a dire bois miſes en danger. * auchet's Antiquites Gauloiſes. 


- | of 


A trum, eſparvatiorum, falconum, aquilarum, et heironum : 
fimiliter mel quod inventum fuerit in boſeis fuis. | This ſtatute 
paſſed in the year 1225; and the privilege of ſinking a marl-pir 
45 a proof of an early attention and knowledge in the improve- 
ment of land, I muſt own that 1 was aſtoniſhed lately to obſerve, 
that the uſe of marl in huſbandry was known to the ancient 
inhabitants of this iſland before the time of Pliny [/]: © Alia 
4 eſt ratio, quam Britannia et Gallia invenere alendi eam (ſc. 
< terram) ipſa; quod genus margam [m] vocant.” We find that, 
in the Statutum Wallie (12 Edw. I.) it is one of the inſtructions 

to the ſheriff, and coroner, to inquire de Joſſatis et marleris /evatis 

j]juuta iter publicum; which ſhews, that this kind of manure was 
very commonly uſed. When a marl-pit was ſunk in ground 
that did not belong to the king, but which happened to be in 
the purlieus or neighbourhood of a foreſt, proſecutions were 
inſtituted in the Foreſt courts,. which impoſed heavy fines for 


of i it to be a fine or tribute, citing Rodericus Tolet. in Hiſt, Arabum, 
r Fiſcum diverſis occaſſonibus augmentavit ;” and likewiſe from the ſame 
author, remotd omni occaſione regali, et papali.“ It ſhould therefore 
perhaps be more properly tranſlated, every man may ſinł a marl-pit in his 
own ground without being fined. I take the verb occaffonor, formed from 
this ſubſtantive, to be uſed in the ſame. ſenſe in the ninth chapter of this 
law, © non inde occaſionetur, unde aliguid de ſuo perdat; and Du Cange 
alſo ſays, that the fignification of that verb is, præſtationibus gravare. 
Poſſibly it may be unexceptionably rendered by the word trouble, which will 
include a fine, as well as any other puniſhment or proſecution. Thus the 
title of 7 Edw, IL is, © ne quis occaſionetur pro morte Petri de Gaveſton.“ 

{/] There is alſo a proof of attention to an article of huſbandry when 
Fleta wrote, which is too much neglected in more modern days. Pro- 
* ſpiciat Ballivus quod cardui et cæteræ herbæ damnoſæ abolentur polt 
« feſtum Sancti Johannis.“ L. ii. c. 91. 

{m] L. xvii. c. vi. ed Franefort, 1582. I ſhould think Pliny miſtook 
rhis word, as pronounced by ſome Roman who had been in England, and 
that it was really maria, from whence our word marl. 
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40 OBSERVATIONS ON 
the offence, as the pit occaſioned both inconvenience and danger 
to the hunter. Ny | 3 
From the proviſion with regard to falcons, &c. it ſhould ſeem 
the king claimed them, wherever found, as royal birds. It is 
well known, that falconry, together with hunting, was the 
principal amuſement of the great barons, and conſequently that 
hawks were very valuable. It was indeed ſo expenſive, and 
required ſo many attendants, that few could afford ſuch an 
eſtabliſhment [a]; but they, who did not themſelves keep fal- 
cons, were frequently obliged, by the grants of their lands, to 
procure them annually for thoſe under whom they held their 
eſtates. Littleton, in his treatiſe upon Tenants in Common, 
put the inſtance of two ſuch tenants granting a leaſe of 
land, upon condition of furniſhing every year a falcon; and 
he determines very ſeriouſly, that they ſhall have but one 
aſſiſe for it, car homme ne doit faire E pleint en aſſiſe de la moitié 
d'un eſperver. Now caſes are generally put by lawyers, which 
moſt commonly happen in the times they live in [o]; and it 


| [+] From the expence which attended the keeping falcons, they are al- 
ways repreſented on the hands of Princes and their deſcendants. See 
Montfaucon's Explanation of ſome of the ancient French Monuments, 
vol. i. p. 373, & ſeq. In the famous tapeſtry of the cathedral church 
of Bayeux in Normandy, Harold ſets out on the meſſage of Edward 
the Confeſſor to William Duke of Normandy with a hawk on his 
wriſt, When he is afterwards taken priſoner, the captor Guy, Count 
of Ponthieu, precedes him with ſuch a bird on his hand; and Harold 
follows with a dejected air, but till permitted to carry his falcon. In 
the fifty-fifth Plate of Montfaucon, there is likewiſe a repreſentation of 
the two ſons of William the Conqueror, with this bird on their hand; as 
alſo of queens and princes in the fame attitude, See Montf. t. iii. 
pl 4 5 3 OY 

[o] © Ttaque in querela damni dati, Tu occidiſti hominem, vel damnum 
ct dediſti cum cane et falcone, frequens enim et vulgare fuiſſe videtur, de 
c quo leges præcipiunt.“ Stiernhook, De jure Sueonum vetuſto, 1. ii. 
c. viii. | 


PE h need. 
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need not be ſaid, that fuch a caſe could not at preſent be men- 
tioned without ridicule, 


The expreſs privilege inſiſted upon, with regard to every man's 
being entitled to the honey which he finds on his oun ground, 
may in more modern times appear ſingular, when perhaps there 
hath been no law - ſuit, or queſtion, about this ſweetening in- 
gredient, for the laſt three hundred years; before the planta- 
tions of ſugar, bowever, in the Weſt- Indies, it muſt neceſſarily 
have been in much greater requeſt, and borne à higher price. 
The wax likewiſe muſt have been of conſiderable value, as the 

manufacture of tallow- candles is not very ancient, There is alſo 
a ſtatute of Henry the Sixth with regard to wax-chandlers, the 
preamble to which ſets forth, that wax was uſed in great quan- 
tities, not only for the-purpoſe of making candles, but likewiſe 
images of ſaints [y]. Beſides this, mead was now the liquor 
of luxury, and ſtill continues in great requeſt throughout Wales]. 
Thus Drayton, in his Polyolbion, ſpeaking of the principality, ſays, 
7 Fill me a bol of meath, my working ſpirit to raiſe,” 
Hence the firſt diſcovery of the uſe of honey is attributed to 
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Eq Bacchus, it being a fuccedaneum for wine : | 

3 „„ * Liba Deo fiunt ; ſuccis quia dulcibus ille | 

3 + Gaudet, et a Baccho mella reperta ferunt [r].” | 

1 4 p] The wax-chandlers are obfarved by Stowe to bave been a very an- | | 

. cient fraternity: they were incorporated A. D. 1414. The tallow- | 
I chandlers in the ſecond year of Edw, IV, b. v. p. 209. ed. 1720, I 
4 am informed, by an ingenious correſpondent to whom I have not only 
I this obligation, that he had once a living by the endowment of which the 


vicar was entitled to all the wax offered at the three great feaſts. 

[4] In the year 1742, the gentry of Monmouthſhire and Radnorſhire 
gave a magnificent entertainment to the then Prince of Wales at Rag- 
land and Radnor caſtles. At the latter feaſt, metheglin was handed 
round in large goblets to the courtiers, who attended the prince in his 
progreſs, See an account of this, as alſo a ſpeefh made by Sir Hugh 
Vaughan, together with the Prince's anſwer, Parte in that year, 

O] Ovid. Faſt, 1, iii. 735, 
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The ſame God is ſaid, by Disssrab Sieslüs, ts hase been the 
inventer of beer for the uſe of the northern" entries where 
there were no vines [r]; ; and Plutarch, in his Sympofſaes, obſerves, 
that all nations who have not” wine; uſe inſtead of it perhNeroy, 
which muſt be ſuppoſed to be à kind of mead; it is therefore 
much prized in the northern parts of Europe, where bees make 


a principal head both of the Daniſh and Swediſh [o] codes even 


to this day. Honey is likewiſe a conſiderable object of the an- 
cient French ordinances, under the title Aboilage, and together 


with wax is frequently mentioned in the laws of Heel Dda; 
where the perquiſite of the king's great chamberlain to as 


much wax as he can bite . the end of a candle is partieu- 


larly. eee [1 IB; NO aut 12 1% Of leu 
TP ? J 10% v.06 Jot: 1215 
c A P. XVI. 
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7 L. iv. c. fi. 5 
[5] Qui alvearium Jorh in apium infra ſepta alterius furaverit, 


« capite puniatur.” Themis Romano-Suecica, Grypbiſwaldiæ, p. 53. 


Honey is alſo a conſiderable article of rent in Poland. Chappe D' Au- 


teroche, vol. 1. p. 13. It was an ancient cuſtom, therefore, to faſten the 
thief to the tree from which he had flolen 155 "The Baron de Mayer- 
berg, who travelled in Mufcovy during the year 1667, likewiſe informs i us, 
that trees are there prepared to receive bees, which thoſe even who. 
fell their own wood are injoined under penalties to take down in ſuch 
2 manner, as not to prevent their neighbours procuring the honey from 


the trees which they may have thus tp 875 85. the Baron 8 Travels, 


7 


p. 223. 
] It is one of Lewellin's complaints to Eduard the Furt, cc Quod: 


« Juſticiarius Ceſtrienſis namium recepit tale, viz. quindecim libratas 


** mellis ex bonis ipſius principis.” Appendix to Wynne's Hiſtory of 
Wales, p. 270. And to this day there is an annual fair at Conway, f in 
Carnarvonſhire, which is called The Honey Fair. There is me. A 1014 
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proceeding before the juſtice in eyre may conſult Dr. Brady's 
Appendix to his Hiſtory ; and likewiſe a record now firſt printed 
in Mr. Blackſtone's Introduction to the Charters. There is alſo 
1 Mr. Petyt's manuſeripts, i in the library of the Inner 
Temple, a very regular journal (probably by one of the coun- 
ſel Who attended) of the proceedings before Lord Holland, 
which court was held at Glouceſter, for the Foreſt of Dean, 
on the roth of July, 1634. Two indiftments were preferred 
at this eyre againſt the aſſignees of the earl of Pembroke 


and Sir John Winter. The charges in both theſe proſecutions 


were proved, and the Swainmote jury found in the firſt, that 
they had unjuſtifiably ſold 178, 00 chords of wood, at 6s. 84. 


per chord, to the value of 59, 400l. and in the ſecond 60, 700 


chords, amounting to ' 20,050/. [ul. The laſt inſtance of the 


juſtice in eyre's having held a court in any of the Foreſts, is 


believed to have been during the reign of Charles the Second. 
This is mentioned by Mr. Roger North, in his Life of the 
Lord Keeper, and he himſelf attended as King's counſel : it hath 
ſince: been dropped, though not e without its uſe, from 
the e i eget to the crown. 
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STATUTUM HIBERNILA DE COHEREDIBUS, 
14 Hen. II. A. D. 1229. 


"HIS Statutum Hiberniæ follows the two Great Charters in 

all editions of the Statutes, Mr. Cay very propetly ob- 
ſerves, that it is not an act of parliament, and cites the old 
abridgement, title Homage: he allows it a place however, in his col- 
lection of the Statutes, not to differ from former editors. This, 
in ſome meaſure, gives the authority of legiſlation to the king's. 
law - printers; and yet, if ſuch an ordinance is inſerted in every 
edition of the Statutes, for near three centuries together, by 
priaters who have obtained the king's patent, whilſt the parlia- 
ment permits this for ſuch à length of time, it becomes a queſtion 
of ſome difficulty to ſay what force ſuch laws may have ac - 3 
quired [wv]. No ſuch queſtion fortunately can ever ariſe upon = 
this ſtatute, as it is merely a re/er/fptum priucipis to certain murtes b 
(adventurers probably im the conqueſt of Ireland, or their. de- 
ſcendants), who had doubts with regard to the tenure of lands 
holden by Knight's ſervice, and deſcending 10 cyparoeners within 
age [x]. The king informs the juſticiary of Ireland what is the 
law and cuſtom in England with regard to this; and I caunot 


[ww] This is a very ſtrong reaſon, among others, given in the Appendix, 
from a proper reviſion of our code of ſtatutes. Mr. Blackſtone hath ob- 
ſerved, that there is a miſtake of ten years in the old editions of the Sta- 
rutes, in a limitation of time by the 32 Hen, VIII. cap. ii. which ſhould be 
fifty years, inſtead of forty. Vol. iii. p. 189. 

[x] Littleton, in his chapter of Parceners, takes no notice of the doubt 
in this ſtatute, which he muſt neceſſarily have done, if this ordinance was 
conſidered as a law in the time of Edward the Fourth. As he lived how- 
ever before the invention, or at leaſt in the very dawn, of printing, poſſi - 
bly the greateſt lawyers had only a collection of thoſe ſtatutes which were 
moſt frequenthy in uſe. 

2 tay 
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ſay that he does it in the moſt preciſe and intelligible manner. 
There is a paſſage however at the latter end of the anſwer, 
which is too ſingular to be omitted, * et fi primogenita ſit heres 


e omnium aliarum ſororum ſuarum, vel puerorum ſuorum, ſi 


e obierint ſine herede de ſeipſis, poſſet habere cuſtodiam ſuarum 
« ſororum; ſed hoc eſſet quaſi committere lupum agno devorandum. 


There is the ſame jealouſy in many other countries, that the 


perſon who is to get any thing by the death of the orphan 
ſhall not have the nurture of him. Thus, by a law of Solon, 
mentioned by Diogenes Laertius, nd enijporeuey 85 0v 1 url 
epxilai, roy oppor uy TEN ,“; and Pufendorff takes notice, that, 
amongſt the Jews, the ſon for the ſame reaſon was not permitted 
to extract a thorn from his father's foot. 

All the editions of the Statutes have marked this ordinance 28 
obſolete, which introduces another queſtion of great importance, 
whether any ſtatute can become ſo, or any way loſe its force, 
but by actual repeal. No Engliſh lawyer hath ever advanced 
ſuch a doctrine, though by the law of Scotland a ſtatute is ſaid 
to loſe its force by agſuetude [y], if it hath not been put in ex- 
ecution for ſixty years [z]; and a diſtinction is made between 
ſtatutes which are as it were : bo g obſolete, and thole / in viridi 


ob ſer vantia. 


DL Stair, Macdoual, Wallace. | | 
IZ] Some Scotch lawyers have extended this 10 2 ceutury. It appears % 


the 13 Ed. I. cap. vi, entitled, Forma exemplificationis Chartarum, that it 
was then ſuppoſed that the articles in ſome charters might be obſolete ; 
and the Treaſurer and Barons of the Exchequer, together with the] udges 
of both benches, are ordered to inquire de 2 articuli, vel articulorum, et 
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T! H 1 IJ law [a]. as well as many others i in this century, ſeems: 
to be only an ordinance; the' difference between an or- 
Jinance and ſtatute (according to Sir Edward Coke) conſi iſting | 
in this, that the ordinance wants the conſent of one component 
part of the legiſlature, which is, in all inſtances, that of the 
Commons [3]. It hath however been long conſidered as an act of 
ö parliament, and improvements of waſte grounds by incloſing are 
1 ” not un frequently made undei the fourth chapter of it. ; 
It i 18 called the Statute. of Merton, from the parliament, or 
rather council, fitting 2 at the Priory of Merton, i in Surrey, which 
belonged to Regular Canons, according to Dugdale. Though 
ſome of the abbies might have had very large and ſpacious 
houſes, yet it is not probable that there could have been ac- 
commodation le] for what! is now called a Parliament, with the 
inter- 
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[a] This ſtature i is Inſerted 3 in the Annal. Monaſt. Burton. Gale, vol. i. 
p. 287. 
[4] Elſynge ſtates the dictinction thus: What begun in the Com- 
r mons was only termed a petition (for they had no power to ordain); 
and what begun in the Lords was ſtyled an ordinance. Aus Parlia- 
cc menti was an act made by the Lords and Commons; and it became 
104 — * gtatutum when jt received the King's conſent.” Upon examining the 
. late accurate edition of Elſynge, 768, 12, J find this paſſage is omit- 
1 ted, and am informed, that he had eraſed it in the MS. from which that 
edition is printed. 
[4] In all the ancient palaces . the kings of England, there was a 
large room, or hall, for the accommodation of what was then called a Par- 


liament, which went by the name of the Parliament Chamber. There is 
1 0 | ſuch 
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intervention of the Commons; and it ſhould ſeem, from Dug- 


dale's ſhort account of this Priory, that it was by no means. 


| largely endowed. | 
This ſtatute, in its different chapters, « contains many Wiſe re- 


gulations. The kingdom was at peace, and the king had the 


ſpirit to refuſe his aſſent to a very tyrannical requeſt of the 


barons, that, if any offence was committed in their parks or 


ponds el. the offender was to be ſent to their own priſons, and 
tried, 


fuch a hall, now converted into a harm, at Eltham, in Kent, which is ſaid 
to have been a palace of King John, though it is now conſidered by emi- 
nent antiquaries as being of a later date; and T have little doubt but that 
Weſtminſter-Hall was built for the ſame purpoſe. There is likewiſe 
ſuch a room in-the old palaces of the OR of Scotland; . at 
a; and Sterling. 

. [4] See the laſt chapter of the ſtatute. The word in the original is 


vivarium, which I have rendered a pond, agreeable to the common tranſ- 


lation of the ſtatutes. It is very true, that the claſſical fignification.of the 
word is.often pond'or flew < 
Fugitivum dicere piſcem,, 
5 | Depaftumque diu vivaria Caſaris. Juvenal. 
But the Latin of the Gloſſaries muſt kr the fi 1 of a term in an 
ancient ſtatute. 
a a rudiori zzvo expectat elegantias, optet ile, 
n eee of e phittacus coturnicis.“ 

Marſham, in Propyl. Mon. Angl. 
Spelman ſays, 66 6 parch et warennæ noſtræ ſub vivariorum appellatione ſepe 
« yeniunt ;”” and to confirm this ſenſe of the word, carp, which is the 
moſt valuable pond-fiſh, is ſuppoſed not to have been known in England 
at this time. Thus Chaucer, in ſpeaking of a gentleman's ſtew which was: 

well ſtocked, fays, | 
And many a breme, and many a luce in ſtew,” 
Leonard Maſcall, of Plumſted, in Surrey, publiſhed a treatiſe on fiſhing, 
fowling, and planting, in which he aſſerts, that he firſt introduced into 
England carp and the pippen apple, A. D. 1314; fee Fuller's Worthies, 
part iii. p. 113. It ſhould therefore be tranſlated warren, and not pand; 
WAarren,, 
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tried, | undonbredly, | in their own courts ; | when therefore, in the 
year 1329, 2 ſtatute was made, entitled, De Malgſactoribus in 
Parcis, this oppreſſive clauſe is omitted, though in other re- 


ſpects the puniſhment of ſuch offenders is very ſevere. One of 
the old Chronicles fays, that the barons, after they had car- 


ried their points by the proviſions in Magna Charta,“ evaſerunt 


ce totidem tyranni i and as the commons could not at this time 
reſiſt their oppreſſion, the only altar of refuge was in the crown. 


C AP. IV. - 


ITEM quia ; multi magnates Anglie, qui  fefovernnt milites et 
alias libere tenentes ſuos de parvis tenementis in magnis maneriis 
ſuis, queſt ſuerunt, quod commodum ſuum facere non potuerunt de 
refidus maneriorum fuorum, ſicut de vaſtis, boſeis, et paſturis com- 
munibus, cum ipſi feoffati habeant ſuſficientem paſiuram, quantum 
pertinet ad tenementa ſua, &.] There is a reading of Fitzherbert 
(who was a Judge of the Common Pleas in the reign of Henry 
the Eighth) upon the ſtatute of 4 Edw. I. entitled, Extenta 
Manerii, in which he hath occaſion to explain what ſhall be 
deemed ſufficient common of paſture, and gives his comment upon 
it in theſe words: „I is neceſſary to knowen what 1s ſufficient 


common of paſture, and that me ſeemeth by reaſon ſhould be thus, to 


Je how muche cattel the hay and the ſtrauie that a huſbandman get- 
teth upon his own tenements will find ſufficiently in winter, if they 
lye in te houſe, and be kept therewith all the winter ſeaſon ; for 
Jo much cattel ſhould he have common in ſummer, and that is ſuf- 


ficient ſe] As improvements are ſometimes, even now, made 


under 


warren, from the old French word garrenne, ſignify ing a tract of ground 
in which the lord had a right garreuner, or to forbid others killing the 
game. On. ne peut tenir riviere en garenne, ou dick, ” Inſt, 
Cout. I. x, 2. 10. 

[e] © So on the contrary 985 think a yard-land, which varies in 


quantity, is as much arable as was ſuited to the ſtock of cattle a man's 
« yard 
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STATYTUM DE MERTON. 49 
under this Gature, though the facility of procuring private acts 


of parliament for the ſame purpoſe makes it every day leſs 


frequent, and the great queſtion on theſe occaſions is, whether 
 ſeficient common is left, I thought it might not be improper to 
give the conſtruction of this father of Engliſh huſbandry upon 
theſe words of the ſtatute, This reading of Fitzherbert's is 
entitled Surveyenge, and is printed by Berthelet in 1539 1 

hath lately received a new edition under the inſpection of a 
learned antiquary, together with. ſome other tracts by the ſame 
author. | f 


CAP. XXII. 


SIMILHER proviſum eft, et a domino rege conceſſum, quod 
de cetero non current uſure contra aliguem infra etatem exiftentem.] 
The effects and debts of an uſurer were anciently forfeited to 
the king, as appears by many records in Prynne's Collection. 
The Romans puniſhed uſury with more ſeverity than they 
did theft. Eft interdum præſtare populo mercaturis rem 
4 quærere ni tam periculoſum fiet; et item foenarari fi tam 
4 houeſtum et, Majores enim naſtri ſic habuere, et ita in 
6, legibus poſuere, fuerem dupli condemnari, fœneratorem qua- 
« drupli [ #1 Tacitus ſays, that, amongſt the Germans 
* fcenus agitare ignotum, ideoque magis ſervatur, quam 
& titum Mei. ” The true reaſon probably for its not e 
amongſt them, or our anceſtors, was, that they had little ot 


' no, perſonal property ; j land- owners have alſo always been envi- 


ous of the ſudden fortunes raiſed by commerce, and the increaſe 
of perſonal eſtates. Treatiſe may be written on treatiſe, to prove 
that theſe two intereſts mutually ſupport and ſtrengthen each 


other ; the eee may indeed be ſomewhat leſſened, bur 


“ yard could maintain in winter, and this accounts for its varying e even 


ce jn the ſame field.” 
[f ] Cato de Re Ruſtica in Proœm. 


H cannot 


f {1 x 7 5 - 
Tt 50 0 B 8 E R VAT IONS ON 
11 eannot be eradicated. The ſtatute of 21 Jam. I. cap. xvii; con- 
N wht ; cludes by declaring, « that nothing therein contained ſhall be 
10 6 conſtrued or expounded io allow the practice of uſury, either in 
Is i e point M religion or conſtience.” Sir Edward Fines (afterwards 
1 Lord Clinton) oppoſed a bill, which was drawn by Judge 
1 8 Brook, and moved in the Houſe of Lords, by ſaying, * Shew 
— 114 me a ſtate without uſury, and I will ſhew you a ſtate with- 
18:8 | out men and trade [g].“ 
— | C AP. IX. 

. z | | 
n 3 Wit t | , : Sa: <4 8 8 . , 
13 E rogaverunt omnes epiſcopi magnates, ut conſentirent, quod 
11 nati ante matrimonium eſſent legitimi, ficut illi qui nati ſunt poſt ma- 


rrimonium, quantum ad ſucceſſionem Bereditariam, quia ecclefia tales 
abet pro legitimis. Et omnes comites et barones una voce reſponde- 
runt, quod nolunt leges Anglia mutare, que hucuſque uftate ſunt et 
 approbate.) Selden ſays [5], that Robert Grofleteſt, biſhop of 
Eincoln, wrote about this time a treatiſe to prove the neceſſity 
of introducing this part of the Civil and Eccleſiaſtical law inte 
this country [i]; Sir Edward Coke [&] alſo mentions, that 
William de la Pole, duke of Suffolk, attempted a more ex- 
tenſive innovation of the ſame kind in the reign of Henry the 
Sixth, which occaſioned Forteſcue s. treatiſe De laudibus 1 858 
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[e Lloyd's Worthies, p- 974 and Harl. Miſe. i iv. No 294. 5 
[+]. Differtatio ad Fletam. Groſſeteſt likewiſe inſiſted, that ſuch baſtards: 


had been legitimated by the law of England: et, ut ſeniorum relatione- 
&« didici, conſuetudo etiam in hoc regno antiquitus obtenta et approbata. 
e tales legitimos habuit et hæredes, unde in ſignum legitimationis nati 
&« ante -matrimonium conſuerunt ponĩ ſub pallio ſuper parentes eorum 
« extento in matrimonii ſolemnizatione.” Ibid. p. 538; | 
[i]. Selden likewiſe mentions in the fame diſſertation, that, notwith- 
ſtanding this unanimous diſſent of the barons, in another reign the chil- 
_ dren of John of Gaunt, by his wife Catharine before ca were made 
legitimate by act of parliament. 
[+] 3d laſt. p. 208. | | 
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STATUTUM DE MERTON. 31 
Angliz [/]. It was one of the articles of impeachment againſt 


Cardinal Woley, «© quod ipſe intendebat finaliter antiquiflimas 
&« Anglicanas leges penitus' ſubvertere, et hoc regnum Angliæ, 
« et ejuſdem regni populum, dictis legibus civilibus et canoni- 


« bus ſubjugare.“ 


Beaumont, who was the ſon of a judge, and educated in tho 
Temple, ſeems to allude, i in one of his plays, to this well known 
protefl, ariſing from the eee between the Civil and Eng- 


liſh law on this head. 5 
„The Children thou ſhall 45 on this Civilian, 


„Cannot inherit by the law.“ 


Notwithſtanding the oppoſition to the introdueing this part | 
of the Canon law to legitimate the children of thoſe who mar- 
ried after living in a ſtate of fornication, which ſeems. to be a 
very humane proviſion in favour of the innocent, it by no 


means prevails to the full extent, in thoſe countries which are 


ſuppoſed to have adopted the Civil law. For example, by the 
ancient laws of Spain the legitimation of the children, by a 


ſubſequent marriage, is confined to the caſe of a bachelor mar- 


rying a ſpinſter, Si ome ſoltero con muger ſoltera fiztere flo, e 


deſpue caſare non ella, eas fijos ſean herederos [m]. 
. The Commons, in the 46th year of Edward the Third, did 


not adhere ſo tenaciouſly to another fundamentual rule of the 
law of England, as Rey. petitioned that the half-blood might 


inherit 11 HOT 1 


II The author, who ſpeaks the moſt diſreſpectfully of 5 common 
law of England, is a French writer, ( Leges Angliæ plenæ ſunt tricarum, 


15 ambiguitatumque, et fibi contrariæ. Fuerunt fiquidem excogitatæ 
es atque ſancitæ a Normannis, quibus nulla gens magis litigioſa, atque in 


*controverſiis machinandis et proferendis fallacior rein poteſt.“ Philip. 
Honor. 
In] Fuer Real de Eſpan. p. I 34. printed at Salamanca, 1 569. 


(#] See Petitions in Parl. vol. ii. p. 314. 
en ASSISA 
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ASSISA PANIS ET CERE VIS [4 
5 51 Hen. III. A. D. 1266, 


HE parliament or council upon this occaſion was held at 
Wincheſter, 3 vocati ſunt omnes magnates terre ;. and, 
what is more extraordinary, omnes uxores comitum et baro- 
4% num, et militum in bello occiſorum, vel captivorum in bello 
« exiſtentium [p].” T ſhall conſider this as being part of an- 
other ſtatute made the ſame year (which is entitled, Fudicium: 
Pillorie, being the puniſhment of a baker, who ſhall offend: 
againſt that law), notwithſtanding four other acts of . 
relative to very different matter intervene. 
The author of Fleta hath made theſe ess part of his. 
work, without taking notice that they ariſe from. any au- 
thority of the legiſlature, and, with regard to the meaſures of- 
thoſe times, they who have curioſity on this head, may conſult 
the twelfth chapter of the ſecond Book; as likewiſe fimilar- 
proviſions in France, by King PW contemporary with Edward 
the Third [9]. Ts 
The preſent ſtatute recites the king 8 Tnſpeximus of certain 
ordinances of Aſſiſe, made in the time of his progenitors, and 
it is obſervable, that thoſe who ſupply the people with their 
. neceſſary food or drink ow bakers, millers, and brewers,) 
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[0] This Af ja Pani: et Cerevi iſe is to be found in Matthew Paris, with 
ſome additions. King John, in the fifth year of his reign (whilſt he was 
in France), made a regulation with regard to the price of bread as it was 

io be ſold in the city of Wincheſten. Two forts are mentioned, the white. 
and the black, which latter probably reſembled the German n 
Petyt MAL, vol. i. p. 102. 5 
[2] Annal. Waverl. Gale, vol. 111. 15 220. ? 
[9] Ord. Royal. p. 5, & ſeq. 
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OBSERVATIONS c. 53 
Have not only always been ſuſpected more than other traders 
of impoſitions [7], but have likewiſe been ſubject to regula 

tions of particular ſeverity, This is not confined” to Eu- 

rope; for: the late treatiſe on the manners of the Turks [5]. 
informs us, that it is very common to rub againſt the body 

of a baker who hath been hung up at his own door in Con- 
ſtantinople, for ſelling bread under weight, and that theſe 
very frequent executions cannot put a ſtop to the practice of 
this knavery.. It might perhaps be going too far in aſſerting, that 

all interpoſitions of the legiſlature, in matters of this ſort, are 
rather prejudicial to the publick, than beneficial ;\ it may how- 
ever be ſaid, that much Judgment and caution ſhould be uſed 
by the, magiſtrate who carries them into execution. . - 


One reaſon for the frequent complaints againſt bakers in theſe 
times aroſe from lords of manors having ſpecial grants of the a 
fines, to be impoſed for breaches of the. affiſe. . Thus we find 
in the claim of Gilbert de. Gaunt in Swaldale, which was op- 
poſed by the Attorney General: « Et Rogerus Hepgham que 
Ns ſequitur pro domino rege petit quod inquiratur ſi unquam fuit | 
« in ſeiſind de emendA affiſ ſz. panis et cereviſiæ frat” in Rythe, 
* quiz dicitur quod non eſt aliquis piſtor in prædicta villa de 
% Rythe [].“ The ſame juriſdiction was. given to the Abbot of | 
Croyland [u]. 5 Fi 0 5 [ 


[7]: Thus Chaucer ſays of A miller, | .Y 

7 „„ Well couth he ſteale corne, and tolle thrys.“ | 
And i in another place, | 

„ For whiche this 8 ſtole both whete and corne, | 

« An hundred times more than befor... | | 
1 5 Printed for Neurſe, 1 768, 2 vols. 1 2 0. See alſo Lucas's Voyages, who a | 
was witneſs of four bakers being executed for this offence at Grand Cairo, | 
U Regiſt. Hon de Richmond, p. 91. \ 
Lu] Gale, vol, i. 320. Cum enim Abbas de Croy land obtinent i in 


5 Whaplode principale dominium, et aſſiſe panis et cereviſie. correcti- - 
_ ©.onem,” 


pay | | I ſhall 
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54 OBSERYV ATLONS O N 


4 ſhall not enter into the minutie of the regulations contained, 
in the preſent law, eſpecially as it is repealed by the ſtatute 


of Queen Anne; there are however ſome particularities in it 


which deſerye notice, It is alſo ſaid, that there are many miſ-_ 
takes in the proportions between the weight of bread as ſet- 
tled, and the price to be paid for it [wo], which is very poſſible, 
as the legiſlators in thoſe days were not very accurate arith- 
meticians. e f 

The offender againſt this law, for the firſt and ſecond offence 
(if a baker) is to be amerced, and for the third, patiatur Judicium 
corporis (ſe. coll; frigium is. if a brewer (braciatrix), the puniſh- 


ment is trebuchetum five caftigatio. It ſeems difficult to aſſign 
any reaſon why the baker and brewer ſhould, for very ſimilar 


offences, be puniſhed in a different manner by the ſame law, 
if the word braciatrix is not attended to, Which ſignifies a 
woman brewer, though it is tranſlated. as if it was brafiatir, 
which is the only word to be found in Du Cange. Women 
therefore at this time probably carried on this trade; and we 
find, by the citation from Gale, that many of them attended 
this parliament [r]. The puniſhment of the braciatrix i is the 


trebuchetum b}. tranſlated the tumbrel, which is the fame with 
| the 


[20] Clarke, on the Connexion of Saxon and Roman Coins, &c. p. 22. 

[x] In the Anglo-Saxon both bæcene, a baker, and bæcert he, a bakreſi, 
are uſed. By 37 Edw. III. cap. vi. bracereſces and peſtereſes are men- 
tioned, and claſſed with other trades carried on by women. Harriſon, in 
his deſcription of Britayne, ſpeaks of aylewives uſing deceits in brewing, 
ſo late as the time of Queen Elizabeth, p. 96. A. And it is ſtill ſaid 
in Wales, that no one bath reaſon to o expect good ale, unleſs be lies with 
his brewer, | 

JJ The moſt common fi onification of trebuchetum is a machine, an- 
ciently uſed in the ſiege of towns. The etymology of the word, in the 
ſenſe we uſe it, ſeems to ariſe from the Celtic, tre, which Bullet renders. 


ville; and our common word bucket, which is likewiſe probably Celtic; 1. 
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As SSA PANIS ET CEREVISE 25 


'the ducking or cucking ſtool, and a chaſtiſement uſed an- 
-ciently for women in this country. The baker is to be ſuf- 


pended by the colliſtrigium [2], or ſtretch· neck, and not, as it is 


improperly tranſlated, by the pillory; for Sir Henry Spelman [a] 
very judiciouſly obſerves, that pilory [5] was formerly uſed to 
| fgnify the (pic | Ame "me a of * puniſhment, 


tioned by Harriſon, to have been uſed ſo late as the reign of ad Eliza- 


beth. Deſeript. of Brit. 


[27 The term in the Anglo-Saxon for this mode ot puniſhment. 18 


healrpang, or helypang. See Wilkins's Anglo. Saxon Laws, p. 11. 
which literally ſignifies the catch- neck. 


| fa] © Pilloria, rie.] Et Cowello Pillorium, alias Colliftrigium, A Gall. 


© Pj], Eſt ſupplicii machina ad ludibrium, magis quam pœnam, quo quis 


« ſuper pegmate conſtitutus, comprehenſoque inter fauces duarum tabula- 
rum ideo cavatarum collo, ſpectaculum populo præbetur deridendum. 
'6 Originem vocis Cowellus expetit 3 a Græc. van. pro janua, et opa, i. e. 
* video, quod delinquens ac fi per januam emiſſo capite proſpiceret: quod 
* jpſe certè non Probo, nec habeo tamen quod proferam. Sua Gallis re. 
ec linquo erimanda, hujus enim ipfir nobis ſunt authores, Et forts à notiori 
ce fonte dedugent: utpote & vernaculo ſuo pilleur, quod depeculatorem 
© fignificatz cujuſmodi eſſe noſcuntur ipſi quibus hoc ſupplicii primo in- 
* ſtitutum fuit, ſcil. piſtores, qui ſuis in pane fallaciis rempub. depecu- 
« Jantur; 2 quo et ipſa ſua nequitia pilleurie dicta fuit, quaſi depeculatio: 
e et fic vox Propriè ad delicti naturam ſpectat, non ad ſupplicii inſtrumen- 
e tum, quod ſuo vocabulo colliſtrigium nuncupant: licet ad hoc etiam 


4 poſtea deferatur. Suadere id mihi quidem videntur ipſa verba Statuti 
« de Piſtoribus, ubi dicitur, ſubeat judicium pilloriæ, ac li legeretur be * 
ce * judicium depeculationis,” Gloſſary. 


For the form of the Pillory, and the manner ir in which the criminal's 


head was expoſed” in the time of Henry the Seventh, ſee the Collection 


of Prints publiſhed by the Society of Antiquaries, It is alſo ſaid by the 


managers of the Houſe of Commons, that this mode of puniſhment was 
firſt invented for mountebanks and cheats, who had abuſed the people 
from a fimilar ſtation. See Ruſhworth, vol. ii. p. 468. 

[I] Pilleuvie is frequently uſed in the old French chronicles in this ſenſe; 


5 and 


e ee e Both 
it will then fi If the tozon-or village bucket. This puniſhment is men- 


3 Cera < ome 


— I 
er r 


bf 
N 
"3 
fl 
i 


r 
— — — 


— 22 Fe 1 
2 8 rann ä 


La SR 


— 


—— 


7 
iY 
. 
q 
| 9 
1 
i 
by ; 
l 


ü n—_ — — 
— — --— 2 Ry = 
— 


„ r 
- 8 — 
* * 9 


36 * OBSERV A TON S Fre, 


Both the tribuchetum [e] and the coll;trigium were intendel | 
magit ad ludibrium, tt infamiam quam ad penam, ſay the Gloſ- 
ſaries. It may therefore well deſerve the conſideration of a 


judge, who inflits the puniſhment: of the pillory (as it becomes 


at preſent the great occaſion of mobs and riots) whether it can 
be reconciled to the original intention of the law in this 
moge of puniſhment; as alſo, if this riotous ſcene ends in the 
death of the criminal [4) whether he is not in ſome ne 
neceſlary both to the riot and the murder. | 


and even by later writers, as Favin, in his Theatre T'Homeur, expreſſes 
himſelf thus : © Nos Frangois libertins et deſobciſſans par leur deſordre | 
cc et pillerie;” vol. i. p. 751. Paris, 1620. 

[] The French word trebucbet, however, bgnifies an infirur nt, by 
which gold. is weighed. See Rymer, vol. vüi. part iii. p. 225. ; 


edition. | 


fa] There hath been more than one inſtance of fuck a murger Fei 
theſe twenty years; particularly that of Egan, who ſtood in the pillory on 
the 8th of March, 1756. Salmon, who ſolfered this ſentence at the ſame 
time, was likewiſe ſo bruiſed, that his life Was for a conſiderable time 
deſpaired of, The ſheriffs and other peace officers, who attended them 
when they ſtood in the pillory on the 5th of March preceding, were in 


imminent danger of their lives, by endeavouring to prevent theſe diſorders. 


State Trials, vol. x. p. 447. The offence of theſe criminals was undoubt- 


edly of the moſt atrocious nature; nor do I fee why they might not have 


been indiQed for murder, notwithſtanding Mr. Juſtice Foſter hath, in his 
Reports, p. 1 32. intimated his opinion, that ſuch an indictment would 
not lye, and chiefly becauſe there is no ſuch precedent. To the honour 
of human nature, however, ſuck crimes are. not to be heard of 1 in every 
century. | | "7 | 
The chief intention of ſetting 3 in the pillory is, that he 
ſliould become infamous, and known for ſuch afterwards by the ſpecta- 
tors. Can an offender, whoſe face is covered with rotten eggs and dirt, 


be diſtinguiſhed, ſo as to prevent his gaining a new credit with thoſe who 


have occaſion afterwards to deal with him? 


STAT b 
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 STATUTUM D DE SCACCARIO [, 
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ien Js 1 Hen. III. A. D. 1266. 


1 SHAL L conſi der this ind the preceding law, entitled, Scatu- 
zum de diſtrictione Scaccarii, as different chapters of the ſame 


e though they are in all editions printed as diſtinct. 


There being at this time no commiſſioners of cuſtoms, or ex- 


ciſe, the whole revenue of the crown was not only received, 


but accounted for, before the officers of the Exchequer. As 


for the Lord Treaſurer, I have a very fair and complete Court 
Kalendar (if I may ſo call it) for the year 15 53, and firſt of 


Queen Mary, in which the Lord Treaſurer | is placed at the head 
of the Receipt of the Exchequer, without any one ſubor- 
dinate officer. to him, as Lord Treaſurer, Whatever his powers 
might have been, they were exerciſed in concurrence with 
the Exchequer, of which he was himſelf only the chief and 
ſupreme officer, without any diſtin& board or department as 
at preſent (F . 451 5 

The Exchequer being, inveſted with ſo extenſive powers, 
was alſo armed with the terrors of the crown proceſs; and 
it was naturally to be expecteqd, that there ſhould be great 
abuſes, which could ouly be prevented by the interpoſition 
of the legiſlature. What theſe oppreſſions were, appears by 
the proviſions of the ſtatute. The ſherives at this time gene- 


To The ſtatute of Roteland is ſtyled Statutum novum de Scaccario. 
[/] It is almoſt unneceſſary to refer the reader to Madox's learned Col- 
* on this and other matters of antiquity relative to the Exchequer. 


See alſo the Theatrum Criminalium, amongſt Mr. Petyt's manuſcripts in 


the Inner-Temple Library, where it appears that the Lord Treaſurer, in 
the fifth year of Edward the Second, took his ſeat in the Exchequer. 
Vol. i. p. 54. | 
= | ally 


58 OBSERVATIONS ON 
rally farmed the king's lands, and conſequently were guilty 


of thoſe enormities and exaRtions which the farmers of the 


public revenue have in all countries been juſtly charged with, 

One odious method of proceeding was by diſtraining the far. 
mer's cattle uſed for ploughing (which the ſtatute emphatically 
ſays, gaignent [g] la terre); after which he was not permitted to 
feed them whilſt impounded, The poor beaſts were either ſtarved, 
or, if foddered by the king's bailiff, the owner was charged at 
an immoderate price for their ſuſtenance [5]. The PE was 
frequently very trifling, and yet the diſtraining a whole team 
of oxen prevented the farmer from cultivating his land ; the 
ſtatute therefore directs, © que les deſtreſces ſoĩent raiſonables 
& 4 la mountance de la dette (the value to be ſettled) par Peſti- 
« macion des veſins.“ Even after the debt was payed, the 

oppreflion did not end; for the officers of the crown harrafſed 
the accountants by pretending that the whole demand was 
not ſatisfied; the ſtatute therefore moſt humanely declares, that, | 
if any receipt could be produced, it ſhould be taken to be an 
acquittance in full. 

The firſt part of the ſtatute, having provided. againſt the 
extortions of the officers of the crown, proceeds to make regu- 
tations, which may prevent impoſition in the collecting of 
duties, or in diſhoneſt charges made upon the king. The 


principal revenue of the crown upon exports was, at this time, 


the cuſtoms upon wool, which was then ſent chiefly to Flan- 
ders, and there manufactured. Accounts could not be ſettled 
in the accurate manner which prevails at preſent, and the 


(g The word degaynt is therefore ufed to fi gnify lands untilled; 5 leſſa 
ela terre giſer freifche e degayne.” MS. Petition, to e King i in parlia- 


ment, 6 Edw. I. 


[+] The ſtatute therefore allows him to ſpeck his own cattle whilſt im- 


pounded. It hath been before obſerved, in the comment of Magna 
Charta, that land was frequently held by the tenure of providing ſodder 
for the cattle which were diſtrained for the king's debts. 


crown 
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STATUTUM DE SCACCARIO. 509 
crown was defrauded in theſe duties, by the articles not be- 
ing ſufficiently particularized. The ſtatute therefore directs, 


that it ſhall be ſtated how much wool was exported in each 


particular ſhip, and how much' was taken on-board, at the 
different ports the veſſel might touch at. | 
The next material regulation is to prevent the king's being 


over-charged by his attiſans and workmen, which ſeems in more 


modern times to deſerve much to be enforced [i]. The method 
preſcribed is, © que les veours des ovreigners le roy ſoent elus per 
& ſerment des prodes hommes;” and if the king or barons of 
the Exchequer: have any ſuſpicion of impoſition, the reaſon- 
able price is to be ſettled by ſuch viewers or ſurveyors. 


As this is the firſt ſtatute in the French language, it may 


not be improper to conſider whence it might ariſe, that the 
ancient acts of parliament, from the preſent to 1 Rich. III 


A. D. 1483, ſhould be generally in French; and even after, 


the ſtatute of Edward the Third had aboliſhed it in pleadings [4]. 
e 1 | 5 The 


Li] The ſtatute continues unrepealed. 

[+] Forteſcue, in his 48th Chapter, De laudibus legum Angliæ, gives the 
following account of this: * In univerſitatibus Angliæ, non docentur ſcien- 
* tize niſi in Latina lingua, et leges terre illius in triplici lingua addiſcun- 
e tur: videlicet, Anglica, Gallica, et Latina. Anglica, quia inter Anglos 


Jex illa maximè inolevit. Gallica, quia poſtquam Galli, Duce Wilhelmo 


* Angliæ Conqueſtore, terram illam obtinuerunt, non permiſerunt ipfi 
* eorum advocatos placitare cauſas, niſi in lingua, quam ipfi noverunt, 


* qualiter et faciunt omnes advocati in Francia, etiam in curia parliamenti 
* jbidem. Confimiliter Galli, poſt eorum adventum in Angliam, ratio- 


e cinia de eorum proventibus non receperunt, niſi in proprio idiomate, ne 
© ipſi inde deciperentur. PVenari etiam, et jocos altos exercere, ut falorum et 


pilarum ludos, non nifi in propria lingua delectabantur. Quo, et Anglici 


* ex frequenti eorum in talibus comitiva, habitum talem contraxerunt, 


6 quod huc uſque ipft in Iudis hujuſmodi, et compotis, linguam loquuntur Gal- 


& /icanam: et placitare in eadem lingua ſoliti fuerunt quouſque mos ille, 
12 | | «© vigore 
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60 0 BSERVATIONS ON 


The ancient laws of ſome other European nations are indeed 
in the Latin language, in which there was a peculiar conve- 
nience from the frequent appeals to the pope; but there is no 
other inſtance of any country in Europe permitting their laws to 
be enacted in a modern European language [I], and that not their 
own. The ancient ordinances of Scotland are in Latin; thoſe 
of the Saxons in the Saxon tongue; and the ancient ſtatutes of 
the Iriſh parliament, which begin with the ſtatute of Kilkenny, 
in the reign of Edward the Second, are in Engliſh ſm], while 
thoſe of England continued to be in French. The laws of 
ce vigore cujuſdam ſtatuti, quamplurimum reſtrictus eſt; tamen in toto 
* hucuſque aboleri non potuit, tum propter terminos quoſdam, quos plus 
e proprie placitantes in Gallico, quam in Anglieo, exptimunt, tum quia 
&* declarationes ſuper brevia originalia, tam convenienter ad naturam bre- 
vium illorum pronuntiari nequeunt, ut in Gallica, ſub quali ſermone 


« geclarationum hujuſi mod: formulæ addiſcuntur.” 5 ä 
It is likewiſe well known, that a coat of arms Get be blaſoned but 
in French; nay, Dr. Wallis hath obſerved, that, though the terms of the 
animals, ſheep, cow, and calf, are of Saxon origin, yet, that the Engliſh 
words for the fleſh of them are derived from the French, viz. mutton, beef, 
and veal: it ſhould ſeem from this, that we borrowed our moſt early 


cookery from that nation. Our terms in ſporting are likewiſe commonly 


derived from the ſame ſource; as, bevy, covy, entapis, &c. 
Suetonius ſays, that Caligula, when he intended to take advantage of 


his penal edicts, cauſed them to be written in fo ſmall characters, and to 


be hung up at ſuch a height, that no one could read them. This Hay- 
ward, in bis Life of William the Conqueror, * to the Engliſh laws 
being in French. 

[/] There is an ordinance, in Scobell's We for the tranſlation of 
all the reporters from the old law French into Engliſh, which likewiſe 
directs all the law-proceedipgs to be tranflated from Latin into Engliſh ; 
and by another ordinance of the following year (viz. 165x), the tranſ- 
lation is to be referred to the lords commiſſioners, ſpeaker, and the judges. 
The fame ordinance forbids the uſe of the old court-hand. 

In] There is at leaſt no mention in the edition of the Iriſh ſtatutes, pub- 
liſhed by authority, of their having been tranſlated, 


Sweden 


STATUTUM DE SCACCARTIO. 61 
Sweden and Denmark were originally in their own languages [u]; 
but have, within the laſt century, been tranſlated into Latin. 
The ordinances of Spain are in Spaniſh, and that infinitely 
more pure than could be expected from their antiquity [o]. 
They may probably indeed have fixed their language, as the 
tranſlation of the Bible is ſaid to have fixed our own {p]. The 
ancient. laws of. Sicily are in Latin; as were alſo thoſe of the 
other Italian ſtates. 

At the beginning of the ſixteenth century, a return was made 
of all the cuſtoms in the different provinces of France, which 
have been publiſhed by Du Moulin, in two very large volumes. 
The only collection of theſe ordinances, which is in the 
Latin language, is that of Thoulouſe; all the reſt are in the 
provincial dialects or patois; and, from thoſe provinces which 
border on Spain, the language uſed is the Baſque, or a cor- 
rupt mixture of French and Spaniſh [y]. The reaſon ge- 
nerally given for our ſtatutes being in French, viz. that it was 
the will of the conquering Normans, is by no means ſatiſ- 
factory: if this was the true reaſon, the laws, from William 
the Firſt to the reign of Henry the Third, would have been 
in that language. Now, in the collection of theſe ordinances 
publiſhed. by Wilkins, there is but one ſuch inſtance, and 
that is printed as being a tranſlation from the Latin, which 
is conſidered as being the original. Beſides this very con- 


[1] Biſnage is therefore moſt groſsly miſtaken, when he aſſerts, that the 
Normans are the only nation in Europe, whoſe ancient laws and cuſtoms 
are not in the Latin language. 

(o] See the Obſervations upon Magna Charta. 

[p] There is a Spaniſh letter, from the Black Prince to the Count of 
Traſtamara, which ſcarcely differs either in the language or ſpelling from 


that of the modern Spaniſh, Rymer's Feed. 
[2] This fully proves that Bullet is miſtaken, when he aſſerts, in his 


Preface to the Dict. Celtique, that all the laws of France were in Latin till 
the time of Francis the Firſt. 


eluſive 


„% _ OBSERVATIONS ON * 
cluſive proof there is no French inſtrument, in Rymer' s moſt 
ſtupendous collection, till the year 12 59 [7], which compilement 
begins above a century before, viz, in the year 1101, during 
which period every record is in Latin; and agreeable to this 
remark, the preſent ſtatute (the firſt in the French language) 
1s juſt two centuries after the Conqueſt. The continuance 
of our laws in French after this firſt inſtance, ſeems to have 
ariſen from there being a ſtanding committee in parliament to 
receive petitions from the provinces of France, which formerly 
belonged to the crown of England; 'as theſe petitions therefore 
were in French, and the anſwers likewiſe in that language, it 
might probably be a reaſon why all the parliamentary tranſ- 
actions ſhould be in French by way of uniformity [5]. This 
conjecture ſeems to be ſtrongly confirmed by the ſtatutes having 
continued to be in Engliſh, from the time in which we for- 
tunately were diſpoſſeſſed of the French provinces, as moſt of 
the ſtatutes in the reign of Henry the Sixth are in French. 
Another reaſon for the ſtatutes being in French, aroſe from 
the general affectation which prevailed at this time of ſpeaking 


I.:] Vol. ii. p. 13. Hague edition. The firſt Engliſh inſtrument in 
Rymer is in the year 1386; it is ſcarcely however intelligible to a modern 
Engliſhman. After this, there are ſome few others in Engliſh, which 
begin with the reign of Henry the Fifth ; and particularly the poſtſcript 
to a letter by that king. Rymer, vol. ii. part i. p. 152. 

[5] This likewiſe ſeems to be the reaſon of a law's receiving the royal 
afſent in French, which, as foreigners generally attend that ceremony, 
ſhould be aboliſhed. I have heard of its being difficult to tranſlate theſe 
old forms: I ſhould conceive that theſe three words would anſwer every 
purpoſe, and unexceptionably : BE 1T so. Oliver Cromwell, when pro- 
tector, uſed this form: The Lord Protector doth conſent, See Whitl: 
Mem. p. 661. A. D. 1657. The preciſe ſets of words, by which the 
ſeyeral ſorts of ſtatutes are to paſs, are ſtated in the Journals of the Houſe 


of Lords, February 8, 1597, 39 Eliz. 
that 
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8 TATU TUM DE SCACCARIO. 63 
that language, inſomuch as to become a proverb, that Fack 
would be a gentleman, if he could ſpeak French [t]. It was very 
corrupt indeed; and therefore Chaucer [u] fays, 

And Frenche-the ſpake full fetouſly ; 
„After the ſcole of Stratforde at Bowe, 
| For Frenche of Paris was to her unknowe.“ 
It was however ſo neceſſary, that Robert of Eglesfield, who 
founded Queen's College in Oxford, and was confeſſor of Phi- 


lippa of Hainault, queen of Edward the Third, directed, by 
his ſtatutes, that the fcholars ſhould ſpeak either French or 


Latin [ww]. 


DL Verſtegan mentions this proverb ; but ſays, that ſome of the Like 


liſh adhered ſtrongly to the uſe of their native language; and that he had 
himſelf ſeen many monuments of the ancient Engliſh in Normandy, 


which were in-Engliſh, p. 182. 


Hickes, in his Introduction to his learned Theſaurus, gives the follow- 
ing extract from a manuſcript, in the year 1385, oon is (ſc. reaſon) for 
* children in ſchole, agenſt the uſage and manner of all other nations, 


ce beeth compelled for to leave hire own language, and for to conſtrue 


& hire leſſons, and here thinges in Frenche, and fo they haveth ſethe 
« Normans come firſt into Engelonde; alſo gentilmen children beeth 
ce taught to ſpeke Frenſche, from the time that they beeth rockked in here 
« crade] . . . . And uplondiſhe men will Iikne hymſelf to gentylmen, 
ce and fondeth with gret beſynefle for to ſpeke Frenthe for to be told of.“ 


Præ. p. xvii. It is afterwards obſerved, in the fame manuſcript, that Eng- 


liſh began to be the language into which ſchoolboys conſtrued their 
leſſons in the reign of Richard the Second. Gervaſe of Tilbury, who 
lived in the reign of Henry the Second, ſays, that it was then difficult 
to know an Engliſhman from a Frenchman; and Giraldus Cambrenſis, 
his contemporary, wiſhes (in the Introduction to his Topographia Ht- 


bernie) that it might be tranſlated from Latin into French, in order to 


make it more generally known. | 
| [4] Prologue to the Prioreſs's Tale. It was indeed afterwards puniſh- 


able m mooting at the Inns of Court to pronounce French properly. See 


a pamphlet written by one Cock, in 16 54 
[w] Fuller's Worth, p. 222. 


But 
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But the Rtrongel reaſon for permitting our Jaws to 0.he i in the 


French language aroſe from the Engliſh, and the inhabitants of 


the French provinces under our dominion, conſidering them- 
ſelves in great meaſure as the ſame people. The lawyers of 
the time therefore not only made uſe of it in their pleading, 
but converſation: thus, Chaucer * makes his man of law ſay, 
 Hoſte (quoth he) de pardeu jeo aſſent. | | 
We never hear, in the very ancient caronicles, of that national 
animoſity ſubſiſting between the Engliſh and the French [9], 
which hath ſince been occaſioned by the obſtinate wars between 
the two countries; and in more late times by Lewis the Four- 
teenth affecting the monarchy of Europe [x]. It was reſerved for 
the reign of Lewis the Fifteenth, in a royal edict, to ſtyle the 


Engliſh nos xeritables enemies. Patin, indeed, hath declared his 


ſentiments on this head very explicitly, “moi qui hais natu- 


„ rellement les Anglois, je ne penſe qu'avec horreur a cette na- 


<« tion [a].“ Perron, however, prefers us to the Germans, but 

not in a very flattering manner. La plus envieuſe, et la plus 

e brutale nation a mon gres, c'eſt PAllemande; les Anglois 
& encore ſont ny polis de beaucoup [].“ 


[x] Prologue to his Tale. 

[y] The foreigners, againſt whom the clamour at this time ran the 
ſtrongeſt, were the Italian clergy, who procured the moſt lucrative bene- 
fices from the court of Rome, to the prejudice of the native Engliſh. This 
clamour occaſioned very dangerous riots in the reign of Henry the Third, 
Carte, vol. ii. p. 34+ 

[z] We do not find that the alliance between Cromwell and the F rench 
was an unpopular meaſure even ſo late as the laſt century; nor in the 
preceding, was the Engliſh nation at all alarmed with the propoſed alliance 
between Queen Elizabeth and the Duke of ae 

[a] Patiniana, p. 18. 

] Perroniana, p. 16. 
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I cannot conclude theſe remarks without taking notice, that 
the preſent ſtatute of Henry the Third, in French, is inſerted 
between others in, Latin; which is equally to be obſerved with 
regard to the thirty-fourth chapter of Weſtminſter the ſecond. 
From a very diligent and attentive peruſal of the Statute-book, 
the beſt general rule which can be given, with regard to an act 
of Parliament g being i in Latin or French, is, that when the in- 
tereſts of the clergy are particularly concerned, the ftatute is in 
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Latin. I do not however pretend to fay, that this rule i is without 
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STATUTUM DE MAR LEBRIDGE [4], 
52 Hen. 1 A. D. 1267. 
*HIS is the laſt ſtatute i in the long reign of TIL” the Third; 


and it contains many wife regulations with regard to civil 
property, which had been in a very precarious ſtate during. the 
preceding troubles. Of this, if other proof was wanted than 
the general hiſtories of the times, it would be ſufficient to 
read the Edictum de Kenilworth, which was made the prece- 
ding year, and is printed in moſt editions of the ſtatutes. The 
firſt chapter relates to diſtreſſes, which, it hath already been 
obſerved, were moſt oppreſſively uſed. If complaint was made 
of this oppreſſion, the barons infiſted upon determining the 
charge againſt their own officers in their own courts, and would 
not permit thoſe of the king to hold conuſance. It hath 
already been remarked on the twelfth chapter of the ſtatute 
of Merton, which was made two and thirty years before the 
_ preſent law, that the king refuſed his aſſent to an attempt of 
the ſame kind, when the barons inſiſted upon deciding all of- 
fences committed in their own foreſts, or warrens, by their 
own juriſdictions. "Thoſe powers which they could not obtain 
from the king, they exerciſed (as it appears by this ſtatute) 
during the enſuing troubles; and it was high time to put a ſtop 
to theſe enormities and violations of juſtice, which was effect- 
ed by removing the complaint from the court of the great 


[c] Marlebridge, where this parliament was held, is ſuppoſed to be the 
ſame with the town at prgſent called Marlborough, of which there ſeems 
to be fome reaſon to doubt, as the terminations are very different. In 


Saxton's maps, this town is ſpelt Marlingeſboro. The city of Lincoln, in 


the old ſtatutes, is however always called Nicoll, or Nichole, which is a 
greater variation from the modern name. : 
2 Baron 
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between the oppreſſed peaſant, and the tyrannical lord. 


r I. 
 PROYVISUM e etiam, quod nec in itinere Juſtic', nec in comi- 


tatibus, in hundredis, nec in curiis baronum, de cetero capiantur fines 


ab aliguious pro pulchre placitando.) Sir Edward Coke is very 
anxious to explain, that this. fine was not impoſed upon the pleader 
for his miſtake, but that it was paid by the party, for leave to 
amend a bad plea. He does not however cite any record or au- 


thority in proof of what he aſſerts, and pace tanti viri I ſhould 


imagine that this mul& was paid by the pleader, who was cer- 
tainly the moſt in e In other N advocates have 
Ws been 


(a] The opinion of Sir Edward Coke with . to the fine pro ſtulti- 


loquio, is what he ſays in his ſecond Inſt. p. 122. In the Preface how- 


ever to his Book of Entries, when he had occaſion to be more accurate 
on this head, he allows that at common law this fine was payed by the 
pleader, and not by the client. His words are theſe: Radulphus de 
cc Bardſield qui narravit pro filio Furoldi, in miſericordia pro ſtultilo- 
ce quio.“ He then cites a record of 5 Hen. III. adding (by way of com- 
ment) © quod inter alia acta publica evincit manifeſte juridicum ea tem- 
&© peſtate, non clientem mulctatum fuiſſe; iniquum enim cenſebatur 
ce clientem pœnas luere pro delicto jureconſulti, quod ſane nihil aliud 


« fuiſſet, quam in miſerum cumulafle miſeriam,” He then adds, Do- 


6“ minus Bobertus de Willoughby anno 24 Edw. tertii juriſperitos ad 


ce ſeptum curiæ allocuturus dixit, Je ay view le ne que fe vous uſſex 


& plead un erronious plea, que vous alaſtes al priſon.” 
By a ſtatute of James the Firſt of Scotland, the advocate is to take the 


following oath: | | 
ce Illud juretur, quod lis ſibi juſta videtur, 
ce Et ſi quæretur, verum non inficietur; 
Nil promittetur, nec falſa probatio detur; 
6 Ut lis tardetur, dilatio nulla petetur.“ 
e Si conſcientia caofidico dictat cauſam eſſe injuſtam, pro ea loqui non 
tc debet.” Speculum Suevicum, c. lxix. | | 
K 2 Sir 
L a 


OBSERVATLONS Sc. 67 
Baron to thoſe of the King, where the judges were indifferent 


68 OBSERVATIONS ON 


been ſubjected to penalties even for prolixity le]. which appears 

by an ordinance of Charles the Seventh of. France, as alſo many 
to the ſame purport by his ſucceſſors FJ. This power of fining 

- for a bad plea, however, whether it might be impoſed on the 
party, or the advocate, had been undoubtedly much abuſed, and 
particularly in the inferior courts, where the mul& was paid to 

the lord: we find by the nineteenth chapter of the preſent 

ſtatute, as well as by an article of Magna Saha. that amercia- 
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Sir Edward Coke, in his ſpeech which he made in one of the Temple- 
halls, in the year 1614, on a call of ſerjeants, mentions this anecdote with 
regard to the ſcruples of Littleton and Coke about a falſe plea: © They 
« were, in Henry the Sixth's time, intreated to ſave a default in a real 
* ation, viz. that, by the greatneſſe of the waters, their client could not 
e paſs for fixteen days; which they holding untrue, refuſed to pleade.“ 
Petyt MAL vol. ii. p. 135. In Saxony, the advocate is puniſhed for an 
im proper jeſt on any of the n to the ſuit, Fynes Morryſon's wag 
part iii. p. 220. - 
e] In the court of ſeſſion i in ee dhe ny e to this * an hours | 
grlaſs before them. 10 | 
8 The Roman advocates uſed to make a ſort of abrocmont wink the court, 
| : how long they might have a liberty to ſpeak. in defence of their chent, as 
appears by the following epigram of Martial: 
« Septem clepſydras magna tibi voce petenti 
* Arbiter invitus, Cæciliane, d edit: 
At tu multa diu dicis, vitreiſque tepentem 
4 Ampullis, potas ſemiſupinus aquam. 
Ut tandem ſaties vocemque fitimque, rogamus 
ce Jam de clepſydra, Cæciliane, bibas . L. vi. ep. 35. 
This epigram of Martial's explains a paſſage in Dio Caſſius, which 
mentions the giving water enough to thoſe who were engaged in law-ſuits: 
K. 9/&p Toig oel U og 5 IXGYOY eve NE. L. Ixx vi. vg 
Pliny mentions, in his Letters, that he had ſpoken befars the Roman 
ſenate for ſeven hours with great applauſe and attention, at At according: 
to his own account of this matter, 
[ f ] See Ord. Royales, Paris, 155 2. | 21015123069 ie 
F ONTO PAN th. "US 
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STATUTUM DE MARLEBRIDGE. 65 
ments were equally abuſed i in the inferior courts, and for the 5 
fame reaſon. FEST [3.09 


CA p. xxlv. 


7¹ TICI A R II tinerantes de cetero non amercient villatas in 
itinere ſuo, pro eo quod fingult x11 annorum non venerint coram vice- 
comitibus et coronatoribus, ad inquiſit ſtionem de roberiis, incendiis do- 
morum, vel aliis ad coronam ſpectantibus faciendis. Dum tamen de 
villatis illis veniant #u fficientes, per quos inquiſitiones Hujuſmodi plene 
fiert Pelſunt, except is ingu {ftionibus de morte hominis faciendis, ubi 
omnes XI annorum venire debent, nifi rationabilem cauſam habeant 
abſentiæ fue. It was an ancient regulation of police, that every 
inhabitant of a country, who was above the age of twelve years,. 
ſhould attend the, ſheriff's tour in order to hear the capitula 
coronæ read over, and given in charge. This, before the eſta- 
bliſhment of juſtices in eyre, was the only opportunity of their 
being inſtructed with regard to the crown law, and it was pro- 
bably ſuppoſed that ſuch a charge would not only be underſtood 
by a child above that age, but make a very laſting impreſſion. 
As it was very inconvenient however and expenſive for all the 
inhabitants of a county to attend, the ſtatute of Magna Charta 
very properly confines theſe tour ns [g] of the ſheriff to be held. 
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[ 21 Magn. Chart. c. xxiii. Stiernhook gives the beſt account of the 
fignification of this word urn or tourne. e Judicia antiquitus Hæarp 
& {five Hwarf) dicta fuerunt, que vox hodie circuitum, revolutionem, 
ce ſeu viciſſitudinem, fignificat, five quod judicia ad revolutiones ſolares 

& vel lunares haberentur, five quod in unum conveniens multitudo judici 
« circumfuſa conglomeraretur, ſive denique quod per vices, tacto circuitu 
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60 ſinguli territorii patresfamiliæ ad judicia convenire tenerentur, prout in 
& antiquo et novello jure præceptum exſtat,” Cap. ii. This agrees with: : [ 
the common meaning of the Saxon word forne, or Engliſh turn, and the j 
ſheriff's court ſo called was held for theſe very purpoſes. An ingenious | 
friend derives the word attorney, from his attending theſe courts. The 1 


biſhop of Dumblain, in Scotland, had a writ on this chapter of the ſtatute 
of Marlebridge. See Prynne's Records, vol. iii. p. 183. 
only 
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only twice in a year; but, as whole townſhips, were frequently 
amerced for neglecting to appear, this ſtatute diſpenſes with ſuch 
attendance, provided there is a jury, conſiſting of a ſufficient 
number to puniſh offenders. It excepts indeed the cafe of mur. 
der, which crime the legiſlature thought it incumbent” upon every 
one either to proſecute, or to eonceive a juſt horror of. 

There was at this time another great abuſe in indictments for 
murder, which is regulated by the next chapter; the words are, 
% Murdrum de cetero non adjudicetur, ubi infortunium tantummoao 
adjudicatum eff ; ſed locum habeat murdrum de interfectis per feloniam 
tantum.“ The word murdrum is in the common tranſlation very 
improperly tranſlated murder [4], whereas in this place it ſigni- 

13 | ſies 

(Thus Du Cange inform us, that adulterium, i in old records, i is the fine 
impoſed, and not the offence; the word murdrum however fignified ſome- 
times, in the old Saxon and Daniſh laws, what we now underſtand by it. 
For example, there is a chapter amongſt the laws of Canute, De murdro 
occulte perpetrato. Dec. Script. p. 915. And by the Swediſh law alſo 
% qui alium trucidat et abſcondit, morder dicitur.” T hemis Romano 
Suecica, Gryphiſwaldiæ, p. 210. Murtre eſt quant home eſt tue de 
© nuit, ou en repos.” Aſſ. de Jeruſalem, cap. lxxxv. © Meurtre fi 
« eſt quand l'on tue home ou femme, de jour ou de nuit, en ſon lit ou 
* enen autre maniere, pourvoy ce ne ſoit en melee, ou ſans panſer, ou ſans 
<« 1; deffier.” See the Gloſſary to Geoffroy de Ville-Hardouin, inter 
Script. Byz. As likewiſe Stiernhook, p. 347, et ſeq. whonot only gives 
the ſame ſignification of the word morda, but alſo ſays, that the diſtrict, 
in which ſuch a crime was committed, paid a ſevere fine; to which how- 

ever women and children under fifteen years of age did' not contribute, as 
not being ſuppoſed to participate of the guilt. 

It were to be wiſhed, that the writers on the crown law would call man- 
ſlaughter (a word that conveys no preciſe idea) by the old Saxon term of 
peohtr x (the ſame with fght), and which therefore fignifies what is now 
meant by the word man;/laughter, i. e. the killing a man upon a ſudden 


provocation which occaſions a fight or ſcuffle. In the Saxon Chro- 


* Febta is the word uſed in the ancient German law, and in this ſenſe likewiſe, See 
Schilter, Gloſſ. Teut. in ar ticulo. 
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STATUTUM DE MARLEBRI DGE. 57 


ſies a fine impoſed upon a townſhip, where, as Bracton expreſſes 
it, occulta hominis occiſio intervenerat. If the townſhip did not 


produce or proſecute ſuch a murderer, it was but a proper pu- 


niſhment to fine the inhabitants for ſuch neglect, or conceal- 
ment. I have before obſerved, that fines impoſed by the ſheriff 
were anciently one of the great branches of the king's revenue; 
and we therefore find that the power was always perverted from 
the purpoſe of juſtice to the filling of the king's coffers, eſpe- 


_ cially if there was an opportunity of fining a whole diſtri, as 


fuch mul& was proportionably larger. If a man therefore was 
killed per Hortunium tantùm [i], as the ſtatute expreſſes it, the 
| townſhip 


nicle, A. D. 997, man- lichrum is applied to flaughter in a battle; 
man-plebce may alſo ſignify. the wicked ſcuffle from man, ſcelus, and 
lehre, pugna *. By the law of Scotland there is no diſtinction be- 
tween murder and man-flaughter, nor by the civil law; and therefore 
a criminal indicted for murder, under the ſtatute of 27 es. VIII. where 
the judges. proceed by the rules of the ain law, muſt either be found 
guilty of the murder, or acquitted. ä 

- [2]; The law of Spain i is ſo far * W e a forfeiture in a caſe of 
accident or ſelf-defence (of which there ſeems to have been ſome doubt 


amongſt our writers on the crown law), that it exhorts every one to make 


uſe of it, ca meyor mientras que vive que ſe defenda, que dexar que lo 
« venge depoys ſu morte. Fuer. Juſg. p. 330. for it is better that he 


ſhould defend himſelf when alive,. than to leave it to others to avenge him 


when he is killed. Self-defence is indeed forbidden by the law of Japan; 


Kempfer (who from his two years reſidence in that country muſt have been 


well informed) ſays, that, if the aggreſſor is killed, the ſurvivor hath only 
permiſſion to be his own executioner. The Japaneſe are not only foto di- 
viſos orbe by ſituation; they are ſtill more fo by their laws and cuſtoms, 

It hath ſtruck Hobbes as a great fingularity and ſeverity in the law of 
England, that, if a man intending to ſteal deer (a caſe put by Sir Edward 


Coke) ſhoots at a buck, and the arrow glances on a by- ſtander, this ſhould 
be deemed murder from the act being felonious. He therefore aſks, if a 


It is an ingenious rematk of Mr. Lye's, that the ſame word Lod ſigniſies, in Saxon, both 
Ged and good, as the term, man, imports both man and wickedne/s. 
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72 OBSERVATIONS! ON- 


townſhip was: equally amerced, as if a \feerer and concealed mur- 
der las been committed. Ap! © "4.4 | 


and kills him, whether this ſhould be .confidered as murder. Dialogue 
between a Lawyer and Philoſopher. | Hobbes 5 Works, p. 622. ed. 17 50. 
The caſe is ingeniouſly put by this very acute writer; bur, to make it in 
all reſpeCts ſimilar, 'he ſhould ſuppoſe a man endeavouring to break into 
a houſe with intention to ſteal, and to fall upon a perſon paſſing under, 
and ſo occaſion his death; as the ſtealing apples from the tree is not a fe- 


lonious intent by our law, becauſe they are conſidered as belonging to 


the reality, or in other words are a growing vegetable production, which, 


before the uſe of walls and other expenſive incloſures, were conſidered as 


affording too ſtrong a temptation to the paſſer- by, who perhaps was 
merely in his road from one place to another. ' Befides this, there was not 
anciently any valuable fruit which it was worth while to pick or carry off. 

In Malta however, where the ſoil ſcarcely covers the rock which per- 
vades the whole iſland, it is highly penal to ſteal ſoil from a neighbour's 
ground. See Dumont's Travels, vol. ii. p. 266. In the Orphan of Chao 
alſo (publiſhed amongſt the Chineſe Miſcellanies), a large Chineſe half- 
famiſhed lies under a mulberry-tree, in hopes that ſome of the fruit will drop 
into his mouth, and will not pick it, e the 1 e impytation of larceny 5 


p- 191. 
Hobbes's caſe, however, when altered, as I have propoſed, might ſtill 


receive this anſwer, that the death of the perſon paſſing under was not a 


probable conſequence of the felon's endeavouring to break into the houſe. 


Mr. Locke likewiſe 7 a Reer ſingular caſe with F to \ Juſtifable 


homicide, 


« A man with a ſword ! in bis hand demands my purſe 1 in the bigh- 


ce way, when perhaps I have not 129. in my pocket; this man I may 
« Jawfully kill. To another, I deliver 1001. only whilſt I alight, which 
« he refuſes to reſtore me when I am got up again, but draws his ſword 


« to defend the poſſeſſion of it by force, if I endeavour to retake it. The : 


« miſchief this man does me is a hundred or poffibly a thouſand times 
* more than perhaps the other intended me (whom I killed before he 


© really did me any), yet I may lawfully kill the one, and cannot fo much 


as hurt the other.” Locke on Civ. Gov. book ii. ch. xvii. | 


boy fealing apples from a tree falls upon the head of a , perſon under it, 
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STATUTUM DE MARLEBRIDGE 33 


C A P. XXVII. 


SI clericus aliquis pro crimine aliquo, vel reito, quod ad coronam 


pertineat, areftatus fuerit, et poſimodum per prec:ptum domint regis 
in ballium traditus | fuerit|, vel replegiatus exiterit, ita quod hit 


quibus traditus fuerit in ballium, eum habeant coram juſlictariis, non 
amercientur de cetero alli quibus traditus fuerit in ballium, nec ali 
pleg fat, fi corpus ſuum habeant coram jufticiarits, licet coram eis 
propter privilegium elericale reſpondere noluerit, vel non poſit propter 
ordinarios ſuos.] When the great diſpute firſt began between 
Henry the Second and 'Thomas Becket, it aroſe from this pri- 
vilege claimed by the clergy, or rather the archbiſhop, which 
that wiſe king endeavoured to aboliſh. The arguments in this 
controverſy may be ſeen in Fitz-Steven's Life of Becket, who 
was his archdeacon, and preſent at the aſſaſſination, It is not 
only the curious anecdotes which commend this life, but the 
ſtyle, which is in ſome parts indeed too figurative, but ſhews a 
very familiar knowledge of the claſſical poets. The Latinity of 
the writers, during the reign of Henry the Second, was more pure 


than in many of the following ones. It hath indeed been too 


generally preſumed, that the monks of theſe times were ignorant 
of claſſical learning, from Caxton ſpeaking in one of his Pre- 
faces of Virgil's Æneis as a ſtory then hardly known, and with- 
out any commendation of the poetry; but it appears by Fitz. 


Steven, that there were ſchools in London during the reign of 


Henry the Second, in which he ſays, that the ſcholars daily 7r- 


quent enthymemata, an expreſſion, which ſhews he was well verſed 
in Juvenal [&]; from which, and many other circumſtances, it 


may 
[+] A curtui ſermone rotato 
& Torqueat enthymema.“ Sat. vi. 
« Nec quicquam effœminatè fingentes enero (ut Perſius alt) Jupplan- 
& tarent verba palato“ Will. Malmſb. de geſtis Pontif. J. iii. | 
dee alſo Giraldus Cambrenſis, who makes an apology for uſing an ex- 
L Preſſion 
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OBSERVATIONS ON 
may be inferred, that learning had at this time made no incon- 
fiderable progreſs. _ | ; OE 


I have now made ſome obſervations upon nearly all the ſtatutes | 
of the reign of Henry the Third [/]; and as they are the moſt 


authentic materials upon which any hiſtory can be founded [m], [ 
cannot but ſay, that he by no means deſerves to be conſidered in 


ſo contemptible a light as he hath generally been repreſented Ia]. 
The 


presse & Latine minus. De vita Galfridi, c. ix. and alſo n at the 


biſhop of Ely, for having ſaid “ ubi evanuit gloria, inſtead of quo, c. xix. 


In another place he gives a whole ſpeech of a Welſh hermit, who made uſe 
of no part of the verb but the infinitive. Ibid. part ii. c. ii. John of 
Saliſbury, who lived in the time of Henry the Second, was as well 
verſed and as ready in citing the Latin Claſſics, as the men who have 
been moſt eminent for this knowledge in more modern times. 


tion between the Latin which was ſpoken by ſome of the clergy, and what 
was to be found in the claſſical books, And Sy ylcan zeane ædeoyde re 
Freonna, he mon on boc- leden Lomeda her. Saxon Chron. p. gr. 
[1] All, except the two ſtatutes entitled the Dies Communes in Banco. 
[m] © Ecquid eſt quod tam propriè dici poteſt actum ejus, qui in re- 


e publica verſatur quam lex. Quere acta Gracchi, leges Semproniæ pro- 


« ferentur. A Cæſare ipſo ſi quæreres quidnam egiſſet in urbe et togà, 
« leges multas ſe reſpondeat, et præclaras tuliſſe.“ 

[*] It is not by this intended to inſinuate that he was a perfect cha- 
rafter, or a truly great king, but only that his diſpoſition ſeems to have 
been good. He had the misfortune to come to his crown between the 
age of nine and ten, and there are few inſtances of ſuch almoſt infantine 
kings anſwering the expectations of their people. In our own hiſtory, 
Richard the Second and Henry the Sixth are ſtriking inſtances of this ob- 
ſervation; for which there ſeems to be an obvious cauſe, as a minor king 
hath generally a worſe education than he who is only deſtined to a throne. 


Flattery hath often been ſaid to be the bane of crowned heads; and an 


infant king, exerciſing moſt acts of authority in his own perſon, is eaſily 
taught to conceive more highly of himſelf than a mortal ſhould do. Hence 
Ben Jonſon ſays, © Princes learn no art truly but the art of horſemanſhip 3 


the reaſon is, the brave beaſt is no flatterer ; he will en a prince as 


& ſoon. 


— 


See the 
Polycraticus, paſſim. The Saxons alſo ſeem to have made a diſtinc- 
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1n nature, Carte, 


STATUTUM DE MARLEBRIDGE. 55 
The truth is, that, in the earlier parts of the hiſtory of any 


country, we are apt to read it as a romance, in which he who 


Gghts the greateſt number of battles in perſon, is the hero of the 


tale, and the wonder of the reader: 


L ſevas cutre per Alpes, 
5 Wl pueris placeas.“ . 

The reign of Henry was not ſet off with the glare of conqueſt, 
but as a legiſlator he certainly had uncommon merit; and if it 
is alledged, that the confirmation of the two Great Charters was 
extorted from him, the laws againſt the oppreſſion of revenue- 
officers [o], as well as the beneficial regulations of the ſtatutes 
of Merton and pinion in oppoſition to the tyranny of the 


« ſoon as his groam.” Diſcoyeries, p. 704. ed. 1692. A moſt extraor- 


dinary inſtance of this proſtitution of adulation to a minor king is men- 
tioned by Fabian, in his Chronicle, which I ſhall give in bis own words: 
* Henry the Sixth, when but eight months old, ſat in his mother's lap in 
te the parliament e and the ſpeaker made a famouſe propoſition, i in 


ge which he ſaid much of the providence of God, who had endowed the 


cc realm with the preſence of fo toward a prince, and ſeveragn governor.” 
p. 410. When Queen Mary was ſuppoſed to be near the time of her 
delivery, the curate of St. Anne's Alderſgate went ſtill further, by giving 
a particular account of the proportion and features of the young prince, 
repreſenting him as the ſtrongeſt, the fineſt, and the molt amiable child 
vol. iii. p. 317. | 

As men e in years. ſome new wants muſt ariſe, new powers be 
graſped at, and new deſires gratified, otherwiſe there is an inſipidity even 
in the poſſeſſion of a throne, When a minor king therefore arrives at 
more mature years, the common preeminences of his ſtation begin to 
pall, which he hath already ſo long exerciſed and enjoyed. Might it not 
poſſibly be owing to the minority of Lewis the Fourteenth, that, tired 
of being conſidered as king of France only, he at laſt involved his own 
country and Fee in ſuch diſtreſſes, by N the e empire 


of it? 
[0] Statutum % dilrictione Scaccarii, Carte alſo obſerves, that 


Henry the Third levied very little en his ſubjects, though his reign 


was long. 
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N OBSERVATIONS, &c. 
barons, muſt be allowed to him on the other ſide of the ac- 
count, We ſhall find, in the courſe of theſe obſervations, that 


ſome of the reigns of thoſe kings, who are ſo much celebrated 
for their victories [y], produced Jaws of infinite oppreſſion. - The 
time will come, when a ſovereign revered by Europe, adored by 
his ſubjeQs, having no occaſion to repel the invaſion of an enemy 


nor cruſh a home-bred rebellion, will ſhew that a ſteady atten- 


tion to the true welfare of his people will form the moſt amiable 
and reſpectable character in hiſtory, though the conqueſts of his 


reign may have been obtained by his generals. 


[2] I will juſt mention, by way of inſtance, the ſtatute of quo warranto 
of Edward the Firſt, which Hollinſhead likewiſe informs us was en- 
forced in Ircland by Edward the Third, and the 2 Hen. V. c. vii. 
againſt Hereticks, : 

«© The greateſt ſums that ever were levied (comparing the value of 
& money at that time with what it is now) were raiſed by King Edward 
ce the Third, and Henry the Fifth, kings of whom we glory now, and 
ce think their names an ornament to the Engliſh hiſtory,” Hobbes's 


Works, p. 596. ed. P/ 50. 
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WE S T M. PRIMER, 


3 Edw. I. A. D. 1275. 
G* U X ſont les eflabliſments le roy Edward fits le roy E faits a 


Weſim. a ſon primer paruament general apres ſon coronement, 
lendemaine de la cluſe de Paſche, lan de ſon raigne 3. per ſon counſcl, 
et per laſſentment des E reeve/ques, Eveſques, Abbes, Priours, Coun- 
tes, Barons, et la Cominaltie de la terre illeoques ſommones..| 
This parliament was not held by Edward the Firſt till the third 
year of his reign, on account of his being in the Holy Land [z] 
at the death of his father. The preamble to this ſtatute makes 
the firſt uſe of the word Parliament, which is faid to be a general 
one: per ſon counſel, et per laſſentment des Erceveſques, Eveſques, 
Abbes, Priours, Countes, Barons, et la Cominaltie de la terre 
illeogues fommones.” The laſt words Ja Cominaltie de la terre, 
ſeem to explain what a general parliament was, in contradiſ- 
tinction to a more confined one, where perhaps _— lords and 
prelates attended [7], 

The word Parlement, or Parliament, was by no means re- 
ſtrained at this time to the ſignification of a convention of the 
king, lords, and commons, as it is uſed at preſent, but imported 
nothing more than a conference, or converſation. In this ſenſe 


[2] He had been out of the kingdom on this expedition W five 
years, viz. from 1269 to 1274. 

[7] In the chronicle of Thomas Wykes it is ſaid, * Quod anno — 
te Rex Edwardus venit Briſtoll, et habito ibidem cum quibuſdam regni ſui. 
© magnatibus non univerſall, ſed tanquam particulari, et ſpeciali parlia- 
mento. Gale, vol. iii. p. 112. „ Sous les deux premieres races, on aſ- 
* ſembla ſouvent la nation, c'eſt à dire les Seipneurs et les Evegues: il 
* necolt point encore queſtion des Communes.” Monteſq. t. iii. p. 176. 
Laus, 

Froiſſart 


| $8 OBSERVATIONS ON 
: | Froiſſart frequently uſes the word, 5 &« Jes Chevaliers Frangors et 
 Anglois qui au. parlement etoyent venus.” So Thomas Wykes, in 
his Chronicle, Rex Edwardus habiturus parliamentum cum 
Lewelino principe. Thus alſo Gower ['], TRY of a tranſ- 
action in Greece, ſays, . 
The Lordes of common aſſent, 
The time ſet of parlement.” 
The Italian word parlamento is likewiſe uſed in the ſame lad : 
E tanto pure vedendo i parlamenti, 
e Stavano cheti, e per udire intenti [e].“ 
Lord Coke's etymology of the word Parliament, from ſpeaking - 
one's mind, hath been long exploded ; if one might preſume to 
ſubſtitute another in its room, after ſo many gueſſes by others, I 
ſhould ſuppoſe that it was a compound of the two Celtic words, 
L parly, and ment or mend [t]. Bullet renders parly by the French 
infinitive parler; and we uſe the word in Engliſh as a ſubſtan- 
tive, viz, parley; ment or mend is tranſlated quantite, abondance ; 
the word Parliament, therefore, being reſolved into its conſtituent 
ſyllables, may not improperly be faid to fignify what the Indi ians 
of North-America call a Great Tall. 

Having riſqued this conjecture upon the ei of the word 
Parliament, on which ſo much hath been already hazarded by 
different writers ; I ſhall now proceed to conſider ſome of the 
chapters of this collection of laws, which is generally ſtyled 
Weſtminſter the Firſt, to diſtinguiſh it from another capitulary made 
by Edward the Firſt, in a parliament likewiſe held at Weſt- 
minſter in the thirteenth 408 of his reign, and which is there- 
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[7 Cunt Amantis, 1, iii. p. 58. B. 

| 5] Arioſto, Orl. Fur.- 

] Both theſe words are to be found in Bullets Celtic Dictionary, 
publiſhed at Beſangon in 1754. Maint, in the old French writers, is often 
uſed in the ſame ſignification with- the Celtic word ment or mend; as, 
% maint amant, pluſieurs amants, maint chevalier, pluſieurs chevaliers.“ 

fore 
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tore called Weftminfler the Second. I have already obſerved, from 
the words of the preamble, that this was a general parliament [u]; | 
and the attendance was the greater, as the ſame opportunity was 
taken to ſwear allegiance to their new king, who was in the Holy 
Land at his acceſſion to the throne: the chronicles therefore call 


this famoſum et ſolemne parhamenium ul. _ 
The firſt chapter (according to Sir G. Mackenzie's ebhalion 
before alluded to in the Comment on Magna Charta, cap. i.) 
begins with a declaration of the rights of the clergy, The crown 
in all countries hath always thought it good policy to procure 
the ſupport of this body of men; and a king juſt then arrived 
from a religious expedition was undoubtedly willing to promote 
[4] Thoſe who have an inclipation to ſee all the learning which hath: 
been collected, with regard to the commons having been anciently a part 
of the legiſlature, may conſult Tyrrel's Bibl. Polit. It ſeems to be at 
preſent little more than a point - of ſpeculation, for the diſcuſſion of an: 
antiquary. I will only ſay, that no-one can read the old hiſtorians and 
chronicles, who will obſerve any ſtrong allufion or trace of it, if he does 
not fit down to the petuſal with an intention of proving that they formed 
a component part. It is an indiſputable proof, that feudal tenures were 
not known to the Saxons, by their having no terms for ſuch ſervices; and 
it is as ſtrong an argument againſt the exiſtence of this third branch of the 
legiſlature, that there is no direct mention of the intervention of the com- 
mons by the old hiſtorians, Even ſo late as the thirty-firſt of Henry. 
the Eighth, the entry in the Journals of the Houſe of Lords is, “pre- 
ſente etiam toto populo, et plebe de domo Communi.“ Journals, June 28, 
Wo 
[0] The preparations for the king's coronation at the ſame time are 
mentioned as moſt extraordinarily expenſive. Every ſheriff of the coun-- 
ties, within 150 miles of London, is ordered to fend ſixty oxen-and cows, . 
fixty hogs, two fat boars, ſixty fat ſheep, and three thouſand capons and: 
hens, of which laſt article ſome of the counties are to ſend five thouſand. 
Beſides this, the Great and Little Hall (as they are called) were newly 
white-waſhed and painted: Ita quod oculi intra illas intrantium, et tan- 
* tam pulchritudinem intuentium, plenius deliciis et gaudio repleantur.“ 
Petyt MAT. vol. XV. p. 1, et ſeqs- 
| . | what 
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what was repreſented to him as beneficial and advantageous to 
their intereſts, It appears, by the thirty-ſixth chapter of Magna 
Charta, that bequeſts to monaſteries had even then extended ſo 


far, that it was thought neceſſary to reſtrain them. The clergy 


were not contented however with engrofling eſtates to the diſ- 


heriſon of heirs, and near relations; but by this ſtatute inſiſted 
to hold theſe benefactions without any burden or inconvenience 


whatſoever. At this time there was little or no accommodation 


for travellers, eſpecially if they travelled with a ſuite [x]. Here 
and there a caſtle was indeed to be found; but the great baron, 
who was the owner, rather conſidered the ſtrength of the forti- 
fications, than any conveniences of reception. The religious 
houſes, on the other hand, being protected by the ſacred cha- 
raters of thoſe who lived in them, had no occaſion to expend 
any thing with a view to their defence, and had nothing to con- 
ſult but what might contribute to accommodation, It was 
not ſufficient to provide lodgings merely for their own body; 
their benefactors, at the ſame time that they diſinherited 
their heirs, commonly gave them what was called a co- 
rody |[ y], which was a proviſion to prevent their poor relations 

[x] The lodging the king's counſellors, and particularly the juſtices in 
eyre who had many attendants, was at this time complained of. The 


monaſtery of Bardney petitioned Edward the Firſt, in the ſixth year of his 


reign, that they might not be troubled with gueſts, till they had paid off a 


heavy debt which they had contracted. See the lately publiſhed Peti- 


tions 6 Edw, I. in Sir M. Hale's MS, = | 

5] See 9 Edw. II. c. i. One of the moſt particular forms of grant- 
ing a corody, ſeems to be the following: © Corrodium ipfius Johannis 
erat tale, viz. pro ſe et duobus garcionibus, et camera, et ſtabulo in 


& Abbata de Burgo. Ita videlicet quod Johannes, cum ſuperioribus 


* liberz familize Abbatis de Burgo, et ſueceſſorum ſuorum, in aulà ip- 
* fius abbatis ad menſam declinaret, et garciones ſui cum garcionibus 
e ipſius abbatis admitterentur,” A ſtipulation then follows, that, if John 


Nas ill, he might ſend for certain things out of the abbot's hall. Sparkes's 


Coll. p. 157. 
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from ſtarving. The monaſteries were therefore to ſubſiſt theſe 


annuitants during their lives, who, as they died off, left a vacant 
bed, if not an apartment, for the reception of the traveller. Be- 


ſides this, proviſions could not every where be procured [z]; and 
the religious houſes had always ſuch a provident care for them- 
ſelves, that the addition of a few mouths was ſcarcely felt. The 
clergy however, now in full poſſeſſion of their large eſtates, 
began to repine at this occaſional inconvenience, and poſſibly, 
during the troubles in the late reign, they might have been over- 

loaded with gueſts on their march from one part of the country 


to another. They therefore, by the firſt chapter of this law, 


procure a declaration, that no one 1s to lodge in their monaſtery 
without their conſent, alledging, “ guils ſont ct abates et impovers 
& que ils ne poient eur meſmes ſuſteigner.” It is believed, however, 


if it had been neceſſary to prove this allegation, t that the evidence 


muſt have been offered to a committee in parliament very fa- 
vourable to their intereſts. . 

Similar cauſes will always produce ſimilar effects, and there- 
fore we find that Phillippe le Bel made an ordinance, “ gue 
« les juges n'yront en egliſes ou abbayes pour diſner ou gi ſer, ſans 
s grande cauſe ou occafionſa];” by a canon alſo of Pope Boniface, 
in 1295, even the clergy were limited in the number of their at- 
tendants; for an archbiſhop is not permitted to have in his re- 
tinue above fifty officers, a biſhop thirty, or an archdeacon ſeven : 
On are likewiſe injoined not to travel with hounds or hawks. 


[2 There were few or no markets to Cole the country; and there- 
fore it is another regulation of this chapter, that the religious houſes ſhali 
not be obliged to, ſell their proviſions. They were at this time the only 
inns, and were therefore treated as ſuch; yet, by this part of the law, they 
endeavoured to put a ſtop to this their only uſe to ſociety. By ch. lvi. 
of James the Firſt of Scotland, no perſon is permitted to lodge at his 
friend's houſe, if there happened to be an inn for his reception, 


[4] Ord. Royales, Pol. £7 
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The next year a writ iel to the Abbot of Bellieu, eulen 5 
on this chapter of Weſtminſter the firſt R | 


c FP. 
PUR VIEW eſt enſement, que les felons . et quecux ſont ap- 


ßertment de male fame, et ne ſe voilent mettre n enqueſte des Jelowes. 
que l'on mettle fur eux devant Juſtices a le ſuit de roy, ſoyent miſes en 
la priſone forte et dure, come euæ queux refuſent eſire al comen ley de 
la terre.] Lord Chief Juſtice Hale [c] ſays, that the puniſhment 
of preſſing to death did not ariſe from this ſtatute, but was an- 
ciently inflicted by 7 the common law. The words are, that noto- 
rious felons, ** gui ne ſe voilent mettre en enqueſies des ſelonies, ſay- 
ent mis en la priſone forte et dure.” As this law therefore is ſo 
highly penal, I cannot: think that Judges, who have only tied 
the thumbs together of criminals, in order to oblige them to 
plead [d], can be juſtified under theſe words of the ſtatute, though 


[3] See Prynne's Records, vol. iii. p. 180. 
[c} Hiſtory of the Pleas of the Crown. 
{d] It appears by the Seſſions Papers, that this was prackited at the 


Old-Baily in the reign of Queen Anne. In 1714, a priſoner's thumbs 


were thus tied at the ſame place, who then pleaded; and, in January 
1720, William Spigget ſubmitted in the ſame manner after the thumbs 
being tied as u/ual; and his accomplice Phillips was abſolutely preſſed 
for a conſiderable time, till he begged to ſtand on his trial. In April 
1720, Mary Avdrews continued ſo obſtinate, that three whipcords 
were broken before ſhe would plead. In December, 1721, Nathanael 
Haws ſuffered in the ſame manner, by ſqueezing his thumbs ; after- 
which he continued ſeven minutes under the preſs with 2 50 lb, and then 
ſubmitted. Collections of Old-Baily Trials, which I have been favoured 
with the peruſal of. 

John Durant was alſo obliged to nlead by tying his thumbs together 
very tight, during the mayoralty of Sir William Billers, in the year 1734, 
Mr. Baron Carter and M. Baron Thomſon aſſiſted at the Old-Baily du- 
ring this Trial. See the Seſſions Pa 425 of that year. 
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their intentions have been merciful; eſpecially as, whatever 
might have been the common law, this ſtatute hath ſuperſeded 
it. Priſone forte et dure can mean nothing further, than, if the 
criminal will not ſubmit to a trial, he ſhall be remanded to a 
moſt cloſe and ſevere confinement. How is it poſſible then to in- 
elude preſſing to death, or any preparatory torture, under theſe 
words; eſpecially a as the felon, when convicted, had his benefit 
of clergy ? 

There is a pardon of the thirty-firſt year of Edward the 
Third [e], which proves beyond diſpute, that what is contended 
for is the true meaning of the ſtatute, and that nothing more was 
intended than a confinement without any nouriſhment, which 
was juſtrfied under the word priſone dure. Rex omnibus, &c. 
cum Cecilia, quæ fuit uxor Johannis de Rygewway, nuper indictata 
de morte viri ſui, &c. pro eo quod ſe tenuit mutam et ad panam 
&« ſuam exſtitit adjudicata ut dicitur, in qui fine cibo et potu in 
&« arf4 priſond per quadraginta dies vitam ſuſtinuit vis mira- 
« culi, et contra naturæ ordinem; nos ed de cauſa pietate 
* moti perdonavimus, &c. This pardon was granted above 
ſeventy years after the preſent ſtatute became a law, and con- 
ſequently proves, what to that time had been, the uniform ex- 
poſition of this clauſe. 

Notwithſtanding Lord Chief Juſtice Hale aſſerts, that this 
puniſhment was inflicted by the common law, Bracton takes no 
notice of it, who is ſuppoſed to have lived in the preceding reign. 

Britton, on the other hand, who is generally agreed to have writ- 
ten after this ſtatute [/], ſeems to allude to it, under the word 


[e] Rymer, in that year. 
[D. Sir Edward Coke indeed conjectures that Britton's work might 


have appeared in the fifth year of the king's reign, which is two years 
after this ſtatute, That learned antiquary, Biſhop Nicolſon, ſup- 
poſes the author to have written in the reign of Edward the Second, Sel. 
den, however, denies Britton was the author. See Diſſertatio ad Fletam, c. 2. 
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penance; *© fi les felons ne ſe voilent acquitter, ſe ſojent mis d leur 
penance juſqu' d tant quils ne pledent. The ſtatute ſays, that only» 
notorious felons are to be thus: confined ; and therefore in an ap- 
peal, where the ſuppoſed guilt was not ſo ſtrongly proved as when. 
there is an indictment found by a. grand Jury, the priſoner was. 
not ſubjected to this puniſhment. 

The firſt queſtion, with regard to the beine forte et FRO a word! 
ſubſtituted inſtead of priſone forte et dure) is in the Year Book 
of 8 Hen. IV [gl. where the form of the judgment is  firſt- 
given. The Marſhal of the King's Bench is ordered to put the 
criminals into * dzverſes meaſons baſes: et gſtoppes, que us giſent par 
Ia terre touts nuds forſque- leurs braces, que il metiroit: ſur chaſcun 


deux tant de fer et poids quils puiſſent porter et plus, Mint quils ne 


e puiſſent lever, et quils naver aſcun manger, ne boire, fi non le plus 
pier pain qui! put ent trouver, et de leau plus pres al gaole ſexcepie 


eau courant) et que le jour quils ont pain quil nayent de eau, et. e 


contra, et quils giſent iſſint tantqu'ils furent morts.“ Notwith- 


ſtanding this concluſion of zantgu'ils ſurent morts, we find in the 
fame caſe of 8 Henry IV [+], that one of the judges ſays, the 
criminal may live many years, after having ſuffered it. The. 
next caſe in the Year Books, which relates to the peine forte et 
dure, is the 14 Edw. IV. A criminal, on an appeal for murder, 


pleaded not guilty; and upon being aſked, according to the com- 
mon form, how he would be tried [7], would make no further 


. Mich. pl. 2. 


E T. Fr. pl. 10. 
[7] I cannot here help obſerving, that the common | queſtion afhed the 


criminal, viz. Culprit, how wilt thou be tried? is improperly anſwered, 
By God and my country, It originally muſt have been, By God or my country, 


i, e. either by ordeal or by Zury; for the queſtion aſked, ſuppoſes an op- 


tion in the priſoner, and the anſwer 1 is meant to ert his innocence, by 
declining neither ſort of trial. 


anſwer: 
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anſwer : upon this, the court doubted Wee he mould be 
hanged, or ordered to ſuffer the peine forte et dure. Though all 
the judges were met in the Exchequer Chamber upon this doubt, 
it does not appear that it was finally decided, notwithſtanding the 
clauſe in this ſtatute was under their „ as the _— 
of the caſe concludes by citing it. 

Ihe form of this judgment ſeems to have been never ſtrictly 
adhered to, as that which hath been above cited differs, in ſome 
particulars, from the ſentence in Raſtal's Entries, and conſiſting 
of ſuch very minute directions, could not propably have been at 
once ſettled [4]. There is likewiſe, in Babington's Advice to 
Grand Furors, another form of this ſentence, which varies in 
this, that the criminal is to drink but three times in a day, 
which muſt be a great addition to the torment, as the agony 
probably muſt bring on a violent thirſt and fever, as happens 
alſo to thoſe who are broken on the wheel. Hollinſhead like- 
wiſe takes notice of another circumſtance in the puniſhment as 
uſed in his time, viz. that the back of the criminal was placed 
upon a ſharp ſtone I]: other precedents mention the tying his | 
arms and legs with cords faſtened at different parts of the priſon, , i 

4 
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| wa enten ding the limbs as far as they could be ſtretched. . 


[+] See Stanford's Pleas of the Crown; p. 1 50, & ſeq. 
[1] Vol. i. p. 135. In the year 1659, Major Strangeways was. tried 


before Lord Chief Juſtice Glyn for the murder of Mr. John F ullel, 


and, refuſing to plead, was preſſed to death. 
Buy the account of this execution, which is added at the end of the printed 


{ 
rrial, he died in about eight minutes, many people in the preis- yard caſting . ä b 
ſtones upon bim to haſten his death. It ſhould ſeem alſo from the N 
deſcription of the preſs, that it was brought nearly to a point where 
it touched his breaſt, It is ſtated W to have been uſual to put 

a ſharp piece of wood under the criminal, which might meet the upper : 

part of the rack in the ſuffercr's-body. See the Unvappy —_—_ in 


the 4th Vol. of che Harleian Milcetlany, P. 10. 
From 


2 


4 410 
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From this it appears that there is no ſettled ſentence of this 

terrible judgement, which is contrary to a fundamental principle of 
the criminal law:of England in capital offences; and no one form 
(at leaſt that 1 have happened to meet with) takes notice of the 
preparatory torture of tying the thumbs with whipcords, which, 
though mercifully intended to prevent the more ſevere puniſh- 
ment, by obliging the priſoner to plead, cannot, it ſhould ſeem, 
be juſtified. As it is very:unuſual for criminals to ſtand mute 
on their trials in more modern days, and it was not unfrequent 
if we go ſome centuries back in the Engliſh Hiſtory, it may not 
be improper to obſerve, that the occaſion of it's being then more 


common, was to prevent forfeitures, and involving perhaps inno- 


cent children in the conſequence of the parent's. guilt, Theſe for- 
feitures only accrued upon Judgment of /ife and limb, and, to the 
diſgrace of the crown, were too frequently levied with the utmoſt 
rigour. The ſentence, however, hath continued to be put in 
execution till the late act of parliament moſt properly abo- 
liſhed it. I have already mentioned an inſtance during the 
reign of Queen Anne, and 1 am furniſhed with two others 
by learned correſpondents during the reign of the late king. One 


of theſe happened at the Suſſex aſſiſes under Baron Thomſon, 


and the other at Cambridge 1 in 1741, when Baron Carter was 
the judge. 

I ſhould conceive upon the whole, that the words in the pre- 
ſent ſtatute, which have occaſioned theſe obſervations, viz. pri- 


fone forte et dure, have been miſconſtrued, by ſubſtituting in the 


room of priſone, the word peyne. The record cited from Rymer 
proves beyond a poſſibility of doubt, that, long after this law, 
the puniſhment was merely impriſonment, and an injunction 
to the officers, in whole cuſtody the criminal was, not to provide 
him with any nouriſhment. I ſhould imagine, that the altera- 
tion in this ſentence, by the different tortures afterwards uſed, 


| aroſe from juſtices in eyre, and juſtices of gaol-delivery, not 


ſtaying 
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ſtay ing above two or three days in a county town, who there- 


fore could not wait for this tedious method of forcing the cri- 
minal to plead; as the record from Rymer ſhews, that, in the 
inſtance already obſerved upon, the priſoner had been forty days 
in cloſe confinement. It ſeems likewiſe clear, that, whatever 
this puniſhment might have been by the common law, this 
ſtatute hath ſuperſeded it; and it is a preſumption, againſt even 


ſo great authorities as Sir Edward Coke, and Lord Chief Juſtice 
Hale, that there was no fuch ſentence by the common law, as 


it is admitted that a traitor. cannot receive this puniſhment, be- 
cauſe the words of the ſtatute confine it to the caſe of felons; 
the argument is alſo very ſtrong, that, if felons were ſubjected 
to this ſentence, traitors: would ſtill leſs have eſcaped it. 

After all, the having recourſe to this ſeverity, when the criminal 


| ſtands mute aud will not plead, is very unneceſſary. The com- 
mon reaſon given, that the priſoner muſt acknowledge the 


Juriſdiction of the court, ſeems not to have much weight. If 
the judge knows that he hath the power to try him, what 
ſipnifies this forced acknowledgement of his juriſdiction [a]? It 
would be much more reaſonable to adopt the practice of the 
Scotch law, „ if the criminal ſtands mute and will not plead, the 


[] Lord Bacon, in his Apophthegms, mentions a Welſhman's having 
ſuppoſed the judge to be a fortune: teller, from the ceremony of the cri- 
minal's holding up his hand at the bar. 

Fynes Morriſon informs us (in his Precepts to Travellers), that this 
cuſtom of holding up the hand is always obſerved in France when a wit- 
neſs is ſworn; part iii. p. 30. They have either borrowed this from us, 
or we from them, though we differ in the uſe of it. The ceremony of 
the priſoner's holding up his hand, after being arraigned, «ſeems to have 
been introduced to diſtinguiſh him from the croud which ſtands round 
him. Mr. Eden likewiſe, in the Principles of Penal Law, p. 167, very 
properly obſerves upon the impropriety of making the criminal knee), 


as if the acquittal did not ariſe from the merits of his caſe, but the fa- 
your of the Judge, 
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trial proceeds as uſual, -and-it is left to the criminal to mauagt 
« his. own defence as he ſhall think proper [o].“ 
As I have had occaſion to mention the different tortures to 
which the criminal hath been ſuhjected by the varying the pu- 
niſhment. of the peyne forte et dure, I ſhall here endeavour to 
prove what I have aſſerted at the end of the comment on Magna 
Charta, that the rack, with all its attendant terrors, was formerly 
not unknown in this country #. Torture was uſed by the ancient 
Germans, from whom we are ſuppoſed to have derived our 
laws []; and therefore this horrid practice in moſt parts of Eu- 
rope does not ariſe perhaps entirely from their having adopted 
the civil law. The Digeſts were diſcovered at Amalfi,” in the 
year 11 373 and, though leſs of the Roman law hath been intro- 
duced into that of England [] than in any other country of 
Europe, yet certain parts of it have, undoubtedly, been incor- 
porated. The beginning of the Preface to Glanvil is moſt 
clearly an imitation of the Introduction to Juſtinian's Iuſtitutes; 
and the Italian clergy, who poſſeſſed the beſt benefices in the 


kingdom, muſt be ſuppoſed to have never loſt an opportunity of 


interweaving, from time to time, parts of the Roman into our 


municipal law [7], The deny ing a felon to make his defence by 


an 


Do] Innes's Sum. View of the Scotch rg 


* Sir Edward Coke ſays, that torture-is forbid under the W of aliquo | 


modo deſtruaturꝰ of Magna Charta. 2 Inſt. 48. 

[p] Wachter's Gloſſ. Germ. | 

[] Duck aſſerts, that the Roman law ef in England during the 
reign of Domitian, and ſome of his ſucceſſors. In juſtice to the authority 


of this writer, I cannot but mention that Giannone and other the moſt , 
celebrated Civilians, ſtyle him their Coryphæus: we are too apt in this 
country to defer to foreign authors, as the Roman law is ſo little attended 
to, or practiſed in England. Wood, in his Athenz Oxonienſes, however, 
aſſerts, that Dr. Gerarde Langbaine's labours in this work were ſo great, 
that he deſerved to be ſtyled co-author of it. Ath. Oxon vol. ii. p. 67. 


[r] The great Papinian is ſuppoſed to have preſided on the bench at 
Vork. It muſt be recollected likewiſe, that Richard the Firſt, and Edward 


the Firſt, were ſome years abroad in their expeditions to the Holy Land. 
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an advocate [x], and the not permitting his witneſſes to be 
examined upon oath e], till the late ſtatute, ſeems to have been 


borrowed from the Roman law L., which is indeed ſtill more 
ſevere 


we know Wh Richard either made or adopted "* laws of Oleron ; nor 


is it improbable, that Edward might have likewiſe defired to introduce 
any other beneficial regulations which he had obſerved during his abſence 
from England. BraQon, who wrote in the time of Henry the Third, 


De legibus et conſuetudinibus Argliæ, in the ſecond chapter of his ſecond 
book hath: the following paſſage (as well as many others to be found in 
different parts of his work) from the Inftitutes of Juſtinian : © Hæc 
c eadem ſpecies acceſſionis per humane curæ ſolicitudinem poteſt aſſig- 
6 nari in literis, Literæ enim licet ſint auree, perinde chartis mem- 


e branifve cedunt, ſicut ea ſolo cedere dicuntur, que edificantur vel in- 
tt ſeruntur. Sed in picturis contrarium erit, ridiculoſum enim eſſet pre- 
« cioſam picturam per aeceſſionem ccdere viliſſimæ tabulæ. Theſe are 

the words and doctrine of Juſtinian in his Inſtitutes; but it need hardly 


be ſaid, that painting was not at this time arrived to ſuch perfection in 
England, as to make it neceſſary to lay down diſtinctions with regard to 
it in the chapter of a Law- book. Bracton, beſides this, eternally uſes the 
names of Titius and . inſtegd of * A. and B. of an Engliſh 
lawyer. 

[5] Menage mentions, that the wats: courts of Juſtice ſometimes ap- 
point advocates to undertake the cauſes of criminals; he alſo tells a ſtory 
of a pick- pocket being adviſed by his counſel to run away, as he had no 
other defence to make. Menagiana, 1 

le] The Attorney General's power of filing loformation ex 45 ſeems 


alſo to be borrowed from the civil law, where there is always a partie 
publique, or publle prafeeutor, 


[4] Edward the Firſt ſept 3 fus, f Ny rs 8 the 3 


law, though it does not ſeem clear that he ever was in England: the 
_ invitation ſhews, however; that the ſtudy of the civil.law was at that time 


attended to. Selden's Works, * il. p. 1 97. London, 1726. The ſon 
of this Accurſiug (who was like 


ee in his tregtiſe De Auth. Jur. Civ. ſays, that he bad converfation 
N — with 


a doclor of laws) was eſtabliſhed by 
Edward the Firſt at Oxford. Ibid, = 
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ſevere againſt the criminal, as he is not permitted to produce any . 
witneſſes in his favour ; and Monteſquieu, ſo ] gives this as a rea- 
ſon why perjury is a capital offence in France, though not in 
England. As there is a very curious paper in the firſt volume of 
the Journals of the Houſe of Commons, which relates to this 
RON: of the Civil law, 1 ſhall here inſert i it FL, 36/66 


Having 8 


with N oy 6 great pe *, beuge of a bad politipat bias) with regard to 


the civil law's having revealing in England; and that it was. agreed; the 
Regifter of writs,” known to be of the greateſt authority in our municipal 


law, was drawn by men thoroughly verſed in that of the Romans. If this 


collection was made by the Maſters in Chancery, it is ſome confirmation 
of what Strahan informs us, that the reaſon of their attendance on the 
Houſe of Lords was originally to be conſulted upon points of civil law. 
Sir Thomas Smith likewiſe, in his Commonwealth of England, ſays, that, 


in the beginning of the reign of Queen Elizabeth, there were but ſix 


Maſters in Chancery, who aſſiſt to ſhew what is the equity of the civil 
law, and what is conſcience, P. 54. 58. [There is amongſt Mr. Peryt's 
manuſcripts a very complete treatiſe: on the . of a Matter 1 in Chancery. 
See vol. xiii.] | mo EN 92 5 
Ius] Eſprit des Loix. Voltaire, | in his Comtaintticy © on the Italian trea- 
tiſe of the Marquis Beccaria, lately publiſhed, ſpeaks thus of the French 
practice with regard to the examination of witneſſes in ſecret: Chez 
* nous tout ſe fait ſecrettement. Un ſeul juge, avec ſon greffier, entend 


** chaque temoin l'un apres Pa autre. Cette pratique etablie par Francois I** 


fut autoriſce par les commiſſaires qui redigerent Yordonnance de Louis 
« X1V, en 1670. Une mepriſe ſeule en fut le cauſe ;.” p. 109. Paris, 
12%®, 1766, He then explains from Bernier, that a paſſage in the civil 
law had been miſunderſtood, injoining witnefles © intrare judicii ſecretumz” 
which only ſignifies that they ſhould enter the judge's private chamber, 
but does not direct that they ſhould be ſecretly examined. This is at leaſt 
Voltaire's eee! aro of the paſſage in the civil law abovementioned. 


[] Die Jovis, 4 Funii, 1607. 


« A paper was delivered to, and read by, Mr. Speaker, declaring the 


* Ney pleading, no man doubts his cauſe; 
“Nor queſtions verſes, it by Lawes,” Wait, 
* | E manner 
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WES T M. PRIMER, 91 
- Having thus endeavoured to ſhew that ſome parts of our law 


may have N been ie en from that of the Romans, I 
"4 ſhall 


ec manner of proceeding in Scotland for point of teſtimony, upon trials in 
criminal caſes for ſatisfaction of ſome doubts. 


«ſm Scotland, in civil eauſes before the civil judges, witneſſes are ad- 


9 te mitted for probation, but that only i in favour of the perſuer; for the de- 
ee fender would prove againſt the libel, if he had the benefit of witneſſes, 
e which is altogether unlawful. And therefore in many civil actions, the 
„ defendant will preſs by all means, either by another croſs libel, or by. 


cc one trick or another, to change the nature of his cauſe from a defender 


to a perſuer. — 
« In criminal cauſes, by the civil law, there is no jury called upon life 


6e and death; and therefore the Judges admit witneſſes in favour of the 


40 perfuer, but none in favour of the defender: becauſe in all cauſes (either 
60 criminal or civil) no man can be admitted to prove the contrary of his 


& own accuſation, for it is his part who relevantly alledges the ſame to 
« prove it. As if A. accuſed B. for breaking his ſtable, and ſtealing his 
e horſe ſuch an hour of the night; the Perſder may be well admitted to 
& prove what he hath alledged, but the defendant can never be admitted 
6 to prove that he was alibi at that time, for that would be contrary to 


ce the libel, and therefore moſt unformal. In Scotland we are not go- 
de verned by the civil law, but ordanes (ordinaries probably), and juries 


«are to paſs upon life and death much the ſame as here; which jury, as 


e it comes from the neighbourhood where the fact was committed, is pre- 
& famed to know much of their own knowledge, and therefore they are 
c not bound to examine any witneſſes, except they chooſe to do it on 
«© the part of the perſuer 1 but this is not /awful to be done in favour of the 


% defendant*, It is of truth, the judge may either privately before- 
ct hand examine ex icio ſuch witneſſes as the party perſuer will offer to 
« kim; and then, when the jury is publicly called, he will cauſe theſe 


1 depoſitions to be read, and likewiſe examine any witneſſes which the per- 


ſuer ſhall then defire, but never in favour of the defender,” This paper 
was delivered to the Speaker, with regard to a trial of one Barrett in 
Scotland; and the further proceedings thereupon may be ſeen in the 


* 4 W Jury in England only examines witneſſes on the. part of the proſecutor. 
TH Journals, 
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thall now mention the àctual proof of torture having dern for- | 
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OBSERVATIONS ON 


merly, at leaſt in ſonde Thſfanees, uſed in this-coutitty, Fuller [y] 
informs us, that one Hawkins ſuffered this puniſhment in the 
reign of Henry the Sixth, in order to extort evidence from him; 
and Sir Edward Coke [x], in the caſe of Lady Shrewſbury, ſays, 
that he nobility of England are not ſubject to torture in crimine 
læſæ majeſtatis; which ſeems to admit, that in other crimes 
they were liable to it, or otherwiſe affords a ſtrong inference, 


that perſons of a lower rank might in treaſon. be ſubject to this 


ſenterice [a]. King James, in his Works, mentions, that the 
rack was ſhewh to Guy Fawkes during his examination; and 
yet this attempt of procuring evidence is not taken notice of by 


any hiſtorian or lawyer of the times, though every circumſtance 
relative to the powder-plot muſt have been moſt publicly known, 


Upon the murder of the duke of Buckingham by Felton, the 


| judges were aſked whether he could be tortured in order to ex- 


tort a confeſſion [b]? They anſwered indeed to their honour in 
the negative; but their being thus conſulted ſhews, that, in the 


Journals, vol. i. p. 378, 379. The King ſent a meſſage to the Houſe, 


_ declaring it to be his grations opinion, that no one by the law of Scotland 


could take upon himſelf patrocinium latrocinit, 
UD Worttiies, p. 317. TY 


[z] i2th Report. | 
[a] Lord Coke was Attorney General at PE trial of ha Earls of Efex 


and Southampton, and he highly extols the clemency of Queen Eliza- 
beth, who had neither uſed torture againſt the accomplices nor witneſſes. 
State Trials, vol. i, For other inſtances of the uſe of torture in England, 
I ſhall refer to ſome obſervations on 27 Hen. VIII. cap. ive | 

[5] Ruſhw. Coll. When Felton was in the Tower of London, he 


Was at onetime threatened by Sir Edward Sackville, Earl of Dorſet, that 
he ſhould be forced upon the rack to confeſs who were privy with him, 


and conſenting to the Duke's death. Appendix to that Volume of 
Hearne's Tracts, which begins with the Hiſtory. of Richard the Second, 

p. 381. Laud alſo menaced Felton with the rack. une p. 11. 
— other inſtances might be added. 
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apprehenſion of ſome of the king's counſellors, they might 
have inflicted this puniſhment. Tt is not pretended by this, 
that the inſtances were frequent [e]; and fortunately this moſt 
horrid practice hath been diſcontinued, fo that there cannot 
be the leaſt legal pretence ever to revive it. Torture indeed by 
no means prevails ſo univerfally in the other countries of Europe 
as is generally apprehended : there are exprefs laws againft it both 


in Navarre and Biſcay, though in Biſcay it hath of late been per- 


mitted in treaſon and hereſy [4]. There are alſo many regula- 
tions by the ordinances of the ſtate of Lucca, to prevent its ever 

being inflicted a ſecond time, but upon freſh as well as ſtronger. 
proofs ; and if the executioner introduces any new ſeverity, during 


[e] It may likewife perhaps ſarprize the reader to find, by the goth 
Eliz. cap. iv. publiſhed at length by Raſtal, that the gallies of this realm 
ſeem to have been not an unuſual puniſhment ; and Lord Coke mentions 
it in his 3d Inſt. cap. 40. without taking notice of its being uncommon. 
In the forty-ſecond year of Queen Elizabeth, a commiſſion iſſued, en- 
titled, © De commiſſione ſpeciali pro condempnatis ad galeas transferen- 
64 dis.” See Rymer, vol. vii. part ii. p. 36. * In Tower ſtreet, be- 
« twixt Hart-lane and Church-lane, was in times paſſed a Galley- 
“ Row, becauſe gallie men dwelt there, whence it may be interred, 
« that gallies were a kind of ſhipping not unknown in time paſt.“ 
Howel's Londinopolis, p. 49. There is alſo a quay between Billingſgate 
and the Tower, which is ſtyled Galley Quay. They were however ſo 
much diſuſed by. the time of Charles the Firſt, that Guillim ſpeaks of 
them as confined to the Mediterranean. What ſort of ſhips or veſſels 
theſe gallies were, I do not pretend to determine; the gallies of the Me- 
diterranean, to which the French criminals are condemned, are not proper 
for our ſeas, Harriſon (in his deſcription of Britayne) mentions three 
gallies, which conſtituted in the reign of Queen Elizabeth part of the 
Royal Navy, when at the ſame time the larger ſhips were but nineteen ; 
the names of them were, the Spedervell, the Tryrybt, and the Black Galley, 
P- 87. A. Buchanan alſo deſcribes gallies in the Scotch ſeas, which he 
lays were built i in the Genoeſe manner. 


ſd] Fuer de Viſcaya, p. 20 and 66. 
the 
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94 
the examination of the criminal, he is puniſhed with death [4 


* 


OBSERVATIONS ON 
It is uſed in China, and in moſt parts of Aſia al ub the a& of 
union hath forbidden it in Scotland. | 3 


10 C AP. XXXIV. 
POUR ceo que  pluſours ſont ſouvent frove en courte controveurs, 


dont d ſcorde ou manner de diſcorde ad efte ſauvent entre le Roy, et ſon 
peuple, ou aſcun hauts hommes de fon royaume : ęſi defendu pur le 
damage que ad gfe, et uncore en purreit avenir, que deſore en avant 


nul ne ſoit ſi hardi de dire ou. de counter nul faux novel, ou con- 
troveure, dont nul diſcorde ou manere de diſcord, ou de ſclandre, puiſſe 
Jurdre entre le roi et ſon peseple, ou les hauts hommes de ſon royaume, 
et qui le fra, ſoit pris, et detenus en priſone jeſques ataunt gil eit trove 


en courte, celui dont le poeple [la parole] ſera move.] Scandal and 
defamation [g] muſt at this time have been chiefly propagated by 


converſation, as few could read, much leſs write, The reverend 
and ingenious Dr. Percy [+] hath given us a ſatyre or libel upon 
Richard, king of the Romans, and brother to Henry the Third, 


which was written by one of the adherents to Simon de Montford, 


earl of Leiceſter, This ballad, Dr. Percy ſays, affords a a curious 


[e] Stat. Luce. I. iv. e. xl. Luccæ, 1539, Folio, 


D/] Du Halde, vol. ii. p. 62. Hague edit. 
g] This offence is ſtyled Jea/ing-making by the law of Scotland. 


Forbes“ $ Inſt, vol. ii. p. 66. A law of Robert the Firſt of that kingdom 
makes uſe of almoſt the ſame terms with the preſent ſtatute. It is for- 


bidden, that no man be an inventor of narrations or rumours by which 


& diſcotd may ariſe between the king and his people.“ See ch. xx. 
amongſt the adds of that king, * Legibus iſlandicis antiquioribus et 
6 recentioribus ſancitum eſt ne ſcaldus quiſpiam infami Suethorum reges 


10 laceſſeret carmine.“ 


certain circumſtances by a code of laws, publiſhed at Turin in $14 168 
Joi In his curious Collection of ancient Ballads, 


= . 


Biorner, in Tref, to his Northern Stories. Stock- 
bolm, 1737. Folio. By the ordinances of Sicily, 2 libeller was puniſhed 
with-death. Pragm. Regni Sicil. vol. i. p. 246, As he i is alſo under 
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ſpecimen of the liberty aſſumed by the good people of this land, 


of abuſing their kings and princes at pleaſure. As the libel (by 


1 circumſtance) is fixed to have been written in the year 1265, 


which was but ten years before the paſſing of the preſent ſtatute, 
it is not improbable, that it might have occaſioned this part of 


the law. Be this as it may, we do not find much in the Vear 
Books, or other old Reporters, with regard to this offence, till the 
great caſe, entitled, ar «ox, de libellis famafis [i] (which is 


the foundation of what hath ſince been conſidered as law with 
reſpect to libels), was determined in the third year of King 
James the F irſt, by which time enn began to be tolerably 


5 cheap. 


As every thing which relates to the ene of what may 


be deemed a libel is of ſo intereſting a nature to the liberty of 


the ſubject, ever ſo cloſely connected with the liberty of the preſs, 
J hope I may be indulged in ſome few obſervations upon the doc. 


trine delivered in that caſe, and the particular circumſtances 


which might occaſion an extraordinary zeal and warmth in the 
court. The libel then condemned was a fatyrical ballad [4] 


(at leaſt it is ſtated to be a compoſition in metre) upon an arch- 


1 Coke's 5th Report. 
BE Nen of the libels at this time were ballads: 
4 a divulged ſhame, 
cx ' Traduced by odious ballads.” 
' Shakeſpeare's A/Ps well, that ends well, 
Sir David Dalrymple, 3 in_his account of the Provincial Councils of the 
Scottiſh clergy, gives us the following canon, in 1549, againſt ballads ; 


— 


_« Ut unuſquiſque ordinarius intra ſuam diceceſin perquirat qui apud 
1 ſe detinent aliquos libros ry thmorum ſeu cantilenarum vulgarium; ſeu 
eis famoſos libellos,” &c. p. 31. It appears likewiſe, by the Journals of 


the Houſe of Lords, that a bill was preferred in the 4 and 5 Ph. and 
Mar. to prevent printing books and ballads without licence. Journals, 
November 12, 1557. See alſo the ſame Journals, 30 January, 1580; 
and 12 and 16 | Decker, 158.5. | 
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96 OBSERVATIONS ON 

| biſhop of Canterbury, who was dead, and likewiſe his ſueceſſor. 
A primate of England, in more modern times, would probably 
have only laughed at it; but the then archbiſhop, under 
pretence of the inſult upon the memory of his predeceſſor, 
brought the confitentem reum before that Engliſh Inquiſition 
the Star-chamber. The archbiſhop was the firſt judge, from 
his rank at leaſt, in this tyrannical court, and therefore an 
inſult upon the preſident could not but excite their warm- 
eſt indignation. As the libeller is ſtated to have confeſſed both 
the writing, and publication, the only queſtion before the court 
muſt have been what fine or puniſhment they ſhould in flict. 
The judges however were determined to lay down general rules, 
in order to ſuppreſs this growing evil, ſome of which ſeem either 
to be extrajudicial, or not to be maintained; and one of which 
Lord Coke himſelf contradicted upon another occaſion. 

The firſt rule is, that if the libel is againſt a magiſtrate, it is a 
greater offence than againſt a private perſon. I do not mean to con- 
trovert the reaſon upon which this rule is grounded ; but it was 
extrajudicial, as the archbiſhop of Canterbury could not properly 
be deemed a magiſtrate, Tf, indeed, his ſeat in the Star-chamber 
is ſuppoſed to have given him a temporal office, it muſt be recol- 
lected, that he attended there pro ſaluie anime of the criminals, 

The next rule was not extrajudicial, but can never be ſup» 
ported to the extent in which it is delivered, without a limita- 
tion of time. The rule is, that, if the perſon libelled is dead, 
when the defamation is publiſhed, the offender is equally puniſh. 
able, as it may provoke the friends and relations of the deceaſed 
to revenge : and there is ſomething very quaint in what follows 3 
4% That if the dead perſon libelled is a magifirate, it 1 is a reflexion 
& on government, which never dies [/] 3 


be 

UI It appears by Wraynbam's Trial, 16 Jam. I. that Sir Edvard Coke 
plomed . himſelf much upon the having introduced this ſecond rule as law, 
40 My 
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The third rule is, that it does not ſignify, whether the libel is 
true or not. This rule in the firſt place is extrajudicial: as the 


criminal confeſſed his offence, it is impoſſible, that before this 
terrible court he could have inſiſted upon having aſſerted nothing 
which was not true: this would have prevented his only chance 


for mercy in an entire and implicit ſubmiſſion after a full con- 


feſſion. The proptiety indeed of this rule hath been adopted 
with reaſon by more modern determinations; but it is remark- 


able, that Sir Edwasd Coke himſelf, in the caſe of Lake and 
Hutton [n], is ſaid to have laid down the contrary doctrine. 


The fourth rule is, that a perſon may be guilty of a libel by 
drawing a ridiculous picture, or by raiſing a gallows oppoſite to 
a houſe : both theſe didta are moſt clearly extrajudicial, and 
it is much doubted whether there ever was ſuch a proſecution. 
During the reign of Queen Mary, however, prints were circu- 
lated, which reprefented her as meagre and deformed, as alſo the 
Spaniards ſucking her [u]. Queen Elizabeth likewiſe forbad, by 
proclamation, any portrait 82. drawn for her, but by thoſe 
whom ſhe ſhould authorize [o]. 

The laſt rule is, that if a libel is found, and it relates to a pri- 
vate perſon, it muſt be either burnt, or delivered to a magiſtrate ; 
and, if it defames a public perſon, it muſt not be burnt, but deli- 
vered to a magiitrate ; which may be ſaid, not only to be extra- 
Judicial, but abſolutely impoſſible to be carried into execution. 


* My Lord, you know that the ſlander of a dead man is puniſhable in this 
** court (viz. the Star- chamber), as Lewis Pickering is able to tell you, 
* whom I cauſed here to be cenſured for a ſlander againſt an Archbi/hop 
e that was dead; for juſtice lives, though the party be dead, and ſuch 
© ſlanders do wronge the living poſterity, and alliance of the man de- 
* ceaſed,” St. Tr. vol. vii. p. 108. 

[m] Reported by Hobart, p. 2 52. 

[2] Life of Sit Thomas Pope, p. 58. 

[0] Archacologia, vol. ii. 
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98 OBSERVATIONS ON 
The reaſon of this, and the other queſtionable do&rines contained 
in this caſe, ariſes from every one of theſe rules being borrowed 
from the Civil law p], which, taking place before the invention 
of printing, made this laſt regulation at that time practicable; 
no one who was ever ina coffee-houte will ſuppoſe it to be ſo 
at preſent, 8 
Notwithſtanding the obſervations which I have here taken the 
liberty to make on this very extraordinary caſe, I cannot conclude 
them without expreſſing my deteſtation of libels, which cannot 
be too much diſcouraged in a well-regulated government ; 
nor is ſuch reſtraint wanted by the Common Law, if the 


CTC | = 
ä : — 
9 l * a | 
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[p] See Cod. ix. 36. The caſe is therefore entitled by Lord Coke, 
who was no great civil Lawyer, De libellis famaſis *, which is the title of 
the chapter in the Roman law; and what ſeverity muſt we not expect 
from a country in which, by the twelve tables in the time of the Decem- 
virs, a libeller was puniſhed with death? [** Si quis carmen occentafſet 
< quod alteri flagitium faxit, capital eſto.”] 1 ſhould conceive that the 
doctrine inſiſted upon in this caſe had alarmed the famous Dr. Donne, 
who had received a legal education, and had been ſecretary to Lord Chan- 
cellor Elleſmere, as from a letter of his written at that time I have co- 

pied the following paſſage : © There be many caſes where a man may do 
< his country good, and ſervice, by libelling ; for where a man is either too 
«« oreat, or his vices too general, to be brought under a judiciary accuſa- 
tion, there is no way but the extraordinary method of accuſation, and L 
<« have heard that nothing hath ſoupled, and allayed, the D. of Lerma, ſo 
« much as the frequent libels made upon him. Sealed letters in the Star- 
«6 pe have now-a - days been ys Libels.” Dr, Done” 8 Letters, 


P. 92. 
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* Hence ſome of the Byzantine hiſtorians have formed the term of Qaueros hie. See 
N. Georgii Pachymeris Hiſt. Andronici, l. vii. c. v. In proceſs of time, the word ASA 
was alſo made uſe of, Gough Du Cange hath no ſuch article in his Dictionary Infimæ 
Grecitatis, 786 dF N NA, 89 xar c NANO T1719 i deHa Typi xalixav tr. 'Theophanis Chro- 
nographin, p. 14, inter Byz. Script. Venet. 1729, 
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principles laid down i in this Star- chamber FP are not reſorted 


to 171. e 1 

e C A P. XXXVIII. 

| PURCEO que a pſcuns gens de la terre doutent meyns faire faux 
ferment, que faire ne deuſſent, Joy que mults des gens font de en , 


[9] Diogenes Laertius, in his life of Anacharſis the Serbian, men- 
tions, that this philoſopher, whilſt at Athens, uſed to expreſs his ſurprize, 
IIog o EAAnVEs laß luis Het] os TwY . aug hdg v e TW e 
ο g. | g 

Hobbes is therefore miſtaken when ke Alerts, 80 8 there was no law 
e amongſt the Greeks againſt contumely by words, and geſture, they ſup- 
“ poſing any reſentment for ſuch contumely to ariſe from the puſillani- 
& mity of him who is offended by it.” Leviathan, c. xxvii. 

The Greenlanders generally ſhew their reſentment for injuries by giving 
their adverſaries fair notice, that they will recitea libel againſt them on ſuch 
a day to a numerous audience ; and it is reckoned a want of ſpirit if the 
antagoniſt does not attend, and give a very ſmart anſwer. Crantz's Green- 

land, vol. i. p. 178. London, 1766. 
An ordinance of parliament paſſed the Houſe of Lords on the zoth 
of September, 1647, that no perſon ſhall make, write, print, ſell, publiſh or 
utter, or cauſe to be made, &c. any book, pamphlet, treatiſe, ballad, 
libel, ſheet, or ſheets, of news whatſoever (except the ſame be licenſed 
by both or either houſe of parliament), under penalty of 403. and an 
impriſonment not exceeding forty days, if he cannot pay it ; if a printer, 
he is to pay a fine of only 20 J. or ſuffer twenty days impriſonment, and 
likewife to have his preſs and implements of imprinting broken in 
k pieces, The bookſeller, or ftationer, to pay 10 s. or ſuffer ten days 
impriſonment. And, laſtly, the hawker, pedlar, or ballad-ſinger, to for- 

feit all his printed papers expoſed to ſale, and to be whipt as a common 
rogue in the pariſh where he ſhall be apprehended. See Journals of the 


Houſe of Lords, Sept. 16, 1647. 
By another part of the ſame ordinance, all conſtables, headboroughs, 


&Cc. are authorized and required to enter into any ſuch houſe, or ſhop, 
where they ſhall have good cauſe to ſuſpect any ſuch libels are printed, 
fold, or uttered, and to bring them, together with their printing materials, 


before the proper magiſtrate. 
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10⁰ OBSERVATIONS ON 


4 perdent leur droite pur vu eft, que deformes, le rot (de | fon. 
office [r]) durra atteint ſur enqueſtes en pleint de terre, ou de franchiſe, 
5er 


ou de choſe que touche frank tenement.] This chapter of the ſtatute 
lays an obligation on the king, or rather the king s courts, to 
grant a writ of attaint againſt a jury, who have given a 5 b 
contrary to their oaths. The tranſlation of this part of the 
ſtatute makes it rather ridiculous, than a law carrying its proper 


terrors againſt fo heinous an offence: | ; 
* people of this realm doubt v 1 lh Foraſmuch as certain 
realm doubt very little to make a falſe oath 


« /wwhich they ought not to do). 

It is generally agreed, that no proſecution by attaint hath been 
carried on againſt a jury for the laſt three hundred years: thi 
ariſes partly from the more modern practice of grantin | n iy 
trials, and partly from the great difficulty there is in —_— 
as the jury may give their verdi&t upon what is known to 1 
ſelves, though it hath not appeared in evidence during the eourſe 
of the trial. It is indeed ſaid, that a juror, having ſuch * 
knowledge of a fact, ſhould diſcloſe it in open court; 2 
ſignifies often the mere advice of a judge, which cannot Gas 


forced [5]? ? Attaints were ſo frequently brought, even ſo late as 
the 


[ ] De ſon office ſhould be tranſl 
durra, which follows, is put HE 4 and zot of his office; 
ED hn Inherit 
ho judge to control th ict of t 
Jury : ce Sed cum ad Juen pertineat juſtum proferre om " 2 
ee examinare ſi dicta juratorum in ſe veritatem contineant, et 
&« didta ſe _ 1 n IR | fatuum ; ne fi contingat judicem corum 
1 Es J cz eo _ Judicium, ita falſum faciat judicium, et fatuum.” 
: nien n Lord Clarendon, in his Survey of Hobbes' 
N eviathan, declares himſelf moſt explicitly to be of opinion, th es's 
Jury are not to judge of the law. p. 129. Hobbes os 5 BY 
trary, in his Dialogue between a Lawyer and a Philoſopher, W of 4-6 
As alſo in his Leviathan, c. xxv. See this point, bail SO oh 
a Gigs Y 


diſculſed ws the lately-printed Law Dialogues, 
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WES T M. PRIME R. 101 
the reign of Henry the Sixth, that Forteſcue [?] makes it one of 
his principal arguments for the trial by jury, that each of them, 
in caſe of a falſe verdict, is liable to have their lands and tene- 
ments ſeized into the king's hands, as alſo their wives and chil. 
dren thrown out of their houſes. It may therefore deſerve con- 
ſideration, whether this method of puniſhment being now totally 
difuſed may not have occaſioned a moſt material alteration, and 
deviation from the principles upon which juries were originally 
inſtituted. Sir Thomas Smith (who wrote his Commonwealth 
of England in the year 1565) gives us this account of attaints 
being then ſeldom heard of; © becauſe gentlemen will not meet 
ce to ſlander and deface the honeſt yeomen their neighbours, ſo 
e that of a long time they had rather pay a fine, than to appear 
and make the inqueſt : and even when they have. appeared, 
ce and attainted the yeoman, if, before ſentence is given (which 
« 1s generally for a time deferred), the parties agree, or either of 
« them dies, the attaint ceaſeth.” He likewiſe mentions, that, 
before the ſtatute of Henry the Eighth, which diſpenſed with 
the forfeiture of lands by thoſe who were convicted in an at- 
taint, this was an additional reaſon for diſcountenancing theſe 
proſecutions [u]. 

The attaint was tried by e r jurors, of double the ſub- 
ſtance with the firſt jury; and it is to be obſerved, that it lay 
only in civil caſes, either by the common law, or by this ſtatute. 
The reaſon of which ſeems to have been grounded upon the 


It appears bp Stiernhook, that the nembda (or jury), by the ancient or- 
dinances of Sweden, was to determine only queſtions of fact, though in 
proceſs of time, they decided points of law alſo: De conſuetudine 
* hodie vero nembda ex officio judicis participat, confuſis enim officiis 
e ſimul et de jure et de facto cognoſcunt.“ De jure Sueonum vetuſto, 
c. v. p. 61. 

D] In his treatiſe De 18 legum Angliæ. 

L] P. 102, & ſeq. We find frequent mention of the attaint in the 


ancient law of Scotland. See Reg. Maj. 
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102 OBSERVATIONS &c 


ſtrong preſumption, that no jury would condemn a criminal con- * 


trary to the evidence, and that it would be inconſiſtent with 
principles of liberty, to permit the crown, when it might intend 


oppreſſion, to call in queſtion a verdict of acquittal, It is for the 
| ame reaſon, when a crime is proſecuted by appeal, the remedy 


of a private perſon, and not by indictment which is the ſuit of 
the crown, that there is no intervention of a grand jury to find 
the bill. Happily for this country, ſince that glorious era the 


| Revolution, the kings of England have only proſecuted as fa- 


thers of their country, when puniſhment hath been neceſſary 
for the ſafety of the whole; but when we look into trials du- 


VG 


ring preceding reigns, we cannot but revere the wiſe and noble 


conſtitution, eſtabliſhed by our anceſtors, againſt the vindictive 
proſecutions of a Tudor, or a Stewart. 


EXTENTA 


N \ ; | | T 103 ] | a cf oy 


EXTENTA MANERII, 
4 Edw. I. A. D. 1276. 


HIS Statute hath not been taken notice of by any of our 
Hiſtorians, though it ſeems to have been made with the 

' ſame view which occaſioned the Domeſday Survey, in the reign 
of William the Firft. It 1s moſt certainly no a& of parliament 
in any ſenſe of the word, but is merely a ſet of inſtructions to 
the King's Extender [w] with regard to what he ſhall inquire 
into, and upon what. heads and particulars he is to make his re- 
port, The crown ſeems to have had two things chiefly in view, 
the taxation of the ſubject, and the power or force to reſiſt ſuch 
an aſſeſſment: the firſt direction is therefore, Inguirendum ęſt de 
caſtris, et aliis edificirs faſatis circumaatis.” The articles of in- 
quiry, which follow after this, relate to moſt minute particulars 
with regard to every man's eſtate [x]: De pannagio, et herbagio, 4 
ce nelle, oleribus, et omnibus aliis exitibus vivariorum, mariſcorum, 
4e morarum, bruerarum, turbariorum, et vaſiorum, quantum valeant 
&< ber annum.” This law, made with the views I have before 
ſuggeſted, was followed, in two years, by the oppreſſive ſtatute 
of quo warranto, The occaſion of both probably took its riſe 
from Edward's want of treaſure to carry on. the wars which he 
now meditated againſt Lewellin prince of North-Wales. It 
may perhaps be imagined, that ſuch expeditions did not require 


* 
* 


[w] Du Cange ſays, the Extenſor is the ſame with the A imator Pub- 
licus. Thus likewiſe Bracton, . Officium extenſorum eſt in rebus hære- 
« ditariis extendendis, et in ſumma, omnia que veniunt de corpore ma- | | \j 
<< nerii; et e quibus commodum evenire poſſet.“ 

Cr] This proclamation was never carried into execution; otherwiſe the, i 
complaints occaſioned by it muſt have appeared in the Monkiſh Hiſtorians. 
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ä OBSERVATIONS ON 


great ſubſidies, or taxes; but it was not merely the common ex- 
pences of paying, or ſubſiſting an army, which exhauſted the 
royal coffers : Edward not only conquered, but was determined 
to keep poſſeſſion of what he had acquired by his army, I ſhall 
have occaſion to obſerve upon the ſtatute of Rutland, made in 
the tenth year of his reign, that he was above a year in North- 
Wales without ever leaving it, and, during that reſidence in the 
country, probably completed the caſtles of Carnarvon, Beau- 
maris, and Conway, which ſhew, by the grandeur of their ve- 
nerable ruins, that the expence of ſuch fortifications would alarm 
in an eſtimate from a modern Board of Ordnance [y]. 
This ſtatute of inſtructions to the Extender is followed by an- 
other of the ſame kind to the Coroner. This officer is, in the 
Scotch law; termed the crowner, in the manner that the com- 
mon people now pronounce the word. Both coroner and crowner 
moſt evidently are ſo called from this officer's having connuſance 


[0] Ciraldus Cambrenſis, in his Topographia Hiberniæ, mentions, that, 
in the time of Henry the Second, there was but one church in Ireland 
built of ſtone; I ſhould therefore think, that Edward the Firſt muſt have 


planned theſe magnificent caſtles from ſome which he had ſeen in his 


expedition to the Holy Land. England at that time had. not furniſhed 


any ſuch models, nor is it believed any country in Europe. The army of 
the Cruſades was infinitely numerous, and muſt have been occaſionally 


employed in building fortifications. * Rex igitur Anglorum ( Ri- 
e cardus) cum exercitu ſuo pergens Aſcalonam et muros ejus per totam 
« hyemem cum magnis expenſis et labore reparare non ceſſavit.“ Geſta 


Dei per Francos, vol. ii. p. 1125. See alſo, in the ſame collection of 


Hiſtorians, the accounts of the fortifications of the towns of Antioch and 
Jeruſalem, There is, in the firſt volume of Le Brun's Travels, a repre- 
ſentation of the walls of Cohm in Perſia, which almoſt exactly reſemble 
thoſe of the town of Conway in Carnarvonſhire. It can hardly be con- 
tended, that this ſtyle of military architecture is confined to Perſia, as it 
may have been borrowed from the neighbourhood of Jeruſalem, or that 
part of Aſia have adopted it from Perſia. As Le Brun was a good 
painter, his repreſentation may be depended uo as accurate and faithful. 
only 
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EXTENTA MANERIL . 


only 42 Plarcitis coronam Jangentibus. With this moſt obvious 


etymology, it may not perhaps be deemed arrogant to differ even 
from the great Lord Bacon, who derives it a corond populi; the 
crowd attending in a circle is by no means peculiar to this par- 
ricular magiſtrate [z]. Almoſt every one of the directions to 


his officer relates to the view of the dead body or the proſe- 
cution of the murderer, and moſt of them are now put in execu- 


tion, particularly with regard to the very minute deſcription 
of the wound, which hath undoubtedly occaſioned the now- 


ſettled form of one part of the indictment for murder: Tem de 


omnibus Plagit videndum ef, quæ fit ongituds, latitudo, et prafunditar, 
el quibus ar mis vulneratus 5 fit laſus, et in qud parte corporis. 


A late publication deriyes coroner from Corphconner, 0 or viewer of | 
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THE STATUTE OF BIGAMY, 


4 Edw. I. A. D. 1276. 


\HE title of this ſtatute hath no kind of relation. to the greateſt 
part of the contents. The fifth chapter takes away the 
1 of clergy from him who is a bigamiſt, or who hath mar- 
ried a ſecond wife after the death of the firſt. As for the crime of 
polygamy, it hath not been' made penal by. any ſtatute till the 
time of James the Firſt. A canon of Pope Gregory the Tenth 


had taken away all clerical privileges from a bigamiſt, as the marry- 


ing a ſecond wife was conſidered, by the eccleſiaſtical law, to be a 
proof of a moſt incontinent diſpoſition [a]; this regulation ha- 
ving been adopted in England, the clergy had a doubt, whether a 
perſon, who had been guilty of this offence before the canon' 
took place, might claim the indulgence of the common law: 
this ſtatute, therefore, retroſpectively declares, he fhall not be en- 
titled to ſuch privilege. Prynne [5] takes notice of two miſtakes 
made by Sir Edward Coke relative to this ſtatute [c]. The firſt 
relates to the name of the pope, who made the canon ; and the 


ſecond to the preamble, which is miſrecited. The pope who 


ſummoned the council at Lyons was Gregory the Tenth, and not 
Bouiface the Eighth, who was not elected in the twenty-eighth 
of Fdward the Firſt, and conſequently not till four and twenty 
years after this ſtatute was enacted. If it is ſaid, that this miſ- 
take of Sir Edward Coke is not of any very material conſequence ; 
the anſwer is, that, his Inſtitutes being the beſt law-chart,. 
and implicitly truſted to, it is proper to take notice of every ſhoal 
or rock miſplaced, though Nn not in the common track of 
amine. 


[a] See Muratori's Antichita. Italiane, vol. i. p. 269. Napoli, 1752, 4% 
| [4] Records, vol. iii. p. 151. 
e] 2d Inſtitute. 
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STATUTUNM GLOUCESTRIE, 


6 Edw, I, A. Y. 1278. 


T HIS parliament was held at Glouceſter, and, as the pream- 
ble of the ſtatute informs us, in the month of Auguſt; I 
ſhould think, from that circumſtance, rather in the return [d] of 


Edward from Wales, than, as Carte [e] ſuppoſes, in his march thi- 
ther. 


[4] This conjecture ſeems to be confirmed by the preſent ſtatute's con- 
ſiſting of fifteen chapters, or ſo many diſtinct laws; for which there would 


have hardly been leiſure whilſt b was on bis march againſt the 


enemy. _ 
Je] In this early part of the Engliſh biſtory; I ſhould always prefer the 


authority of Carte to any other hiſtorian : he was indefatigable himſelf 
in his reſearches, having 9 his whole life to them, and was aſſiſted, 
in what relates to Wales, by the labours of Mr. Lewis Morris of Pen- 
bryn, in Cardiganſhire * ; as for his political prejudices, they cannot be 
ſuppoſed to have had any bias in what relates to a tranſaction 500 years 
ago, and which hath nothing to do with the royal touch for the cure of 
the king's evil. I ſhould here make an apology for introducing what 
hath no relation to the preſent ſtatute ; but I cannot help mentioning 
what I once heard from an old man who was witneſs in a cauſe with regard 
to this ſuppoſed miraculous power of healing. He had, by his evidence, 
fixed the time of a fact by Queen Anne's having been at Oxford, and 
touched him, whilſt a child, for the evil : when he had finiſhed his evi- 
dence, I had an opportunity of aſking him whether he was really cured ? 
Upon which he anſwered with a ſignificant ſmile, that he believed himſelf 
to have never had a complaint that deſerved to be conſidered as the evil; 


but that his parents were poor, and had no objedtion to the bit of gold. It 


ſeems to me, that this piece of gold, which was given to thoſe who were 

touched, accounts for the great reſort upon this occaſion, and the ſup- 

poſed afterwards miraculous cures. Fabian Phillips, in his treatiſe on 
* See Carte, vol, i. p. 33. 
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108 


ther. The chief purpoſe, for which the king aſſembled this par- 


liament, was to oblige thoſe, who claimed any franchiſes or liber- 


Purveyance, aſſerts, that the angels, iſſued by the kings of England on 
theſe occaſions, amounted to a bros, « of three thouſand Poon per ann. 


P. 257. 


Queen Elizabeth was ſo tired of touching thoſe TH deßted to be : 
cured for the evil, that, in Glouceſterſhire, during one of her progreſſes, 
ſhe told thoſe who were preſling on her, that God only could relieve them 
from their complaints. Fuller's Ch, Hiſt. P. 146. citing Cambden' 5 
Elizabeth. pigs 
Sir Kenelm Digby informed Monſ. Monconys, that, if the perſon 
cured loſt the piece of gold, the complaint immediately returned. Mon- 


cony's Travels, t. ii. p. 20. 


Gemelli (the famous traveller) alſo gives an account of 1600 perſons 
being preſented for this purpoſe to Lewis the Fourteenth on Faſter- 
Sunday, in the year 1686. Gemelli was himſelf preſent at this ceremony, 
and ſays the words uſed were, Le Roy te touc he, Dieu te gueriſſe. Every 
Frenchman received 15 ſous, and every foreigner 30, after being touched: 
to ſome. of the ſuppoſed patients the king ſaid, Are you fich foo ? # 1 his 
power of healing by the kings of France occaſioned great reſort to F rancis 
the Firſt (whilſt priſoner at Madrid). by the Spaniards, who did not con- 
ceive that their own king s touch would effect the cufe. Favin's Thea- 
tre d'Honneur, vol. i. p. 261. Laurentius, Phyſician to Henry the 
Fourth of France, and a poet of the times, alludes to this, i in the follow- 
wg verſes: . 1 F 
Ergo manu admotz ſanat Rex cheradas, eſtque 

© Captivus ſuperis gratus, ut ante fuit. 

Indicio tali, Regum ſanctiſſime, qui te 
Arcent, inviſos ſufpicor eſſe 8 

It appears by a proclamation of the 2 5th of March, and 14 Jam. I. 
that the kings of England would not permit ſuch patients to approach 
them during the ſummer. 

By another proclamation of the 18th of June, 1626, it 1s s ordered, that 
no one ſhall apply for this purpoſe, who does not bring a proper certi- 
ficate that he was never touched before. This regulation undoubtedly 
muſt have ariſen from ſome ſuppoſed patients, who had attempted to re- 


ceive the bit of gold more than once. 
| tles, 


* 
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ties, to ſhew. their title to them before the king's juſtices, or 
otherwile to ſeize them as forfeited to the crown. Mr. Cay 
hath therefore very properly printed the ſtatute of 2% Warrants, 
as a law which paſſed in the year 1278, inſtead of making it an act 
of the thirtieth year of Edward the Firſt, as it had been errone- 
_ ouſly publiſhed in the preceding editions. We find that this law 


was moſt reaſonably thought to be oppreſſive when carried into 


execution; the Annals of Waverley give this account of it: In 
ti hoc anno exut edictum a curia regis ad univerſos comitatus. 
« totius Angliæ, per breve quod vocatur ab incolis quo warrant, 
& ad certos juſtitiarios directum, ad inquirendum de libertatibus 
60 quibuſcunque quomodo a domino rege tenebantur; cujus brevis 
e gccaſfione. omnes archiepiſcopi, epiſcopi, abbates, priores, 
«© comites, barones, et cæteri libere tenentes, variis /aboribus et 
&« expenſis fuerunt prægravati, et etiam rex ne parum quidem emolu- 
* ment! inde aſſecutus efff f ].” Which is indeed, J had almoſt 
faid providentially, the neceſſary contequence of a tyrannical 
law. Beſides what J have here tranſcribed from the Annals of 
Wavertey, F alle, in his account of Jerſey, mentions ſome moſt 
violent proceedings under this ſtatute, during the reign of Edward 


the F irſt, in that iſland. The earl of Glouceſter alſo preſented a 


petition 15 parliament | in this ſame year, on account of the law 


which they were about to pals [g. 
I have been informed, that Cardinal Fleury, at the latter end 


of his adminiſtration, either iſſued, or intended to iflue, an arret 
very ſimilar to this oppreſſive ſtatute of qo warrants: upon the 


tants 


POO alarm i ocedfioned 1950 Roy dengan, the French inhabi- 


[f] "54 vol. iii. p. 235. 
g] See a MS. of Lord Chief Juſtice Hale, now firſt publiſhed by the 


munificence of parliament. Petitions, vol. i. p. 8. 
[+] This alarm probably occaſioned the publication of the Rolles Ga 


coynes. by Carte, in the year 1743. This valuable collection of the 7i/es. 
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tants of theſe provinces, which formerly belonged to the crown 
of England, were furniſhed in ſeveral inſtances with evidence of 
their titles to franchiſes from our records. | 
This ſtatute conſiſts of fifteen chapters; moſt of them relate 
to the amendment of the common law as it was then praiſed, 
but at preſent are not very material. From theſe I muſt except 
the firſt chapter, which relates to damages and coſts [i]; 
the eighth, which enacts, that the cauſe of action in the 
king's ſuperior courts ſhall exceed forty ſhillings [4]; and 
the ninth, which takes away a very extraordinary doubt in 
the 


of all the records in England, which relate to the French provinces, 
formerly under the Engliſh dominion, and chiefly Gaſcony, being cal- 
culated for the uſe of the French, is preceded by a Preface in that lan- 
guage. The titles only of theſe records make two folio volumes; it 
would certainly however be a work deſerving the encouragement of both 
nations, and of all learned men throughout Europe, to print theſe inſtru- 
ments at length: the ſame may be ſaid with regard to the records in the 
Bermingham * Tower at Dublin, ſome of which go as s far back as the 
reign of Edward the Firſt. 
[7] Pierre de Fontaines, the oldeſt writer on the French law (except 
Beaumanoir), informs us, that anciently in that kingdom there were no 
coſts. © Inſt. Cout. p. 216. | 
[4] The ſpirit of this law deſerves to be much attended to at preſent, 
when the value of forty ſhillings is ſo very conſiderably lowered. Many 
diſſertations have been written with regard to the value of money in the 
different reigns of the kings of England ; I ſhall chooſe to fix this by 
ſome ſtatutes which ſhew either expreſsly or by implication this com- 
parative value. By the ſtatute of Weſtminſter the firſt (3 Edw. I. cap. v.) 
no man is to be refuſed bail for a larceny under 12d f. Sir Henry Spel- 
man hath obſerved on this part of the ſtatute, that, when every thing elſe 


* So called from Sir Walter Bermingham, of Bremingham , who was Lord Deputy, andi is 
ſtyled Baro de Loweth, in a Writ of 15 Edw. II. See Petyt Mſſ. vol. xvili. p. 79. 
I By an ancient law of Scotland, “e It is ſtatute, that no man ſhall be hanged for leſs fault 
than twa ſcheep, whereof ilk ane is worth 16 pennies.” [The law of Burdinſeck. Reg. 
Mag. tranſlation by Skene]. 164. Scots, is at preſent only 19. and 2, . Si latro abſtulit 
ultra quinque ſolidos, tunc debet ille ſuſpendi, ſed non ad — — — ordinarium. 8 
Speculum Suevicum, cap. xxxviii. 


18 
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the common law, whether a man killing another in his own de- 
fence, or by miſadventure, ſhould be proſecuted as a felon [II. 
The eleventh, and three following chapters, relate to the city of 
London only, which is a proof of the great importance of this 
metropolis, even ſo early i in our hiſtory. 


is growing dearer, a man's life is forfeited every day for what is of leſs and 
leſs value. Judges and juries, indeed, from commendable motives of huma- 

' nity, do not weigh the price of what hath been ſtolen in golden ſcales ; but 
is there nota great impropriety in a jury's finding, on their oaths, that goods 

| produced i in court (which every one ſees are perhaps of twenty times the 
value) are only worth 12 4.? and may not this liberty taken with their 


oath make them and the audience leſs attentive to it upon more material N 
points? But not to digreſs. There is a ſtatute of * 21 James I. cap. vi. b | | ff 
which ſays, that a woman ſhall not loſe her life for a larceny under ten a i 0 
ſhillings: : this therefore ſhews, that, in the year 16. 3, the value of money ; \l | | | 
was ten times leſs than at the time of making the ſtatute of Weſtminſter U 
the firſt; and it might perhaps be very proper to extend it, in the year . TR bi 
1774, to twenty ſhiilings. There is another act of parliament (13 Charles 10 
II.) firſt printed by Mr. Ruffhead, which regulates the fees of the Maſters. Wi! | 
in Chancery; the preamble to this a&t recites, that theſe offices were as an- (HA 
cient as, the Congueſt, and that 4d. at that time was more than two ſhil- | 1 9 1 


lings! in the year 1661. It muſt be admitted, that theſe ſtatutes do not 
5 entirely agree in their comparative value of money; but at the ſame time 
a medium between them may perhaps be the belt direction to form a. 
judgement upon. | 5256 | 
Clarke, in commenting upon a Saxon law, ſays, © The fine of 240“. 
& in all appearance ſo contemptible ¶ for killing the King], was in its real 
value pear 700 J. ſterling, and in its relative one, i. e. in proportion: 
ce to the different value of money in that age and this, was not leſs than. 
4 14,000 J.; for the difference might be reaſonably eſtimated at twenty to 
* one, beſides the weight.” Connexion of Roman and Saxon Coins, p. 32. 
[1]-It is recited by the preamble to the 24 Hen. VIII. cap, v. to have 
been doubtful by the common law, whether a forfeiture of goods and 
chattels was not incurred by the killing of a thief or murderer. qi! 


* The title of this ſtatute is, An Aci concerning worn convicted of ſmall felonies, who, by 
the common law (it cannot be ſaid to its humanity), were excluded from the benefit of 
clergy; if it be urged, that in point of form they could not claim ſuch a privilege, the 
anſwer is, that they ſhould have been entitled to the ſame indulgence, though they could: 


not allege that they were clerks. 
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A STATUTE 30 DIE OCTOBRIS, | 


7 Edw. I. A. D. 1279. 


To all Parliaments and Treaties every one ſhall come without 
| force of arms. 


| Tuns and the towing law with regard to mortriiain are 


the only ſtatutes of the year 1279, The firſt of theſe re- 
cites ſundry debates between the King and certain great men. Hiſtory 
is entirely filent with regard to the cauſe of theſe debates, or in- 
deed that there were any diſputes at this time between the king 


the ſtatute, entitled Extenta Manerii, made three years before, 
which was another Domeſday Survey, and the ſtatute of 240 
warranto, made the preceding year, might occaſion theſe trou- 


and his barons. There ſeems to be little doubt, however, that 


bles, eſpecially as the firſt article of the Extenta Manerii, relative - 


to fortified caſtles, might poſſibly have been carried into execu- 
tion. That the points conteſted were of conſequence, - may be 
inferred from the tumultuary proceedings which this ſtatute for- 
bids, when' there ſhould be any applications made to the king 


and parhament. 
Both this and the following ſtatute are directed to the 8 


of the King's Bench, to be there inrolled and proclaimed ; and as 
the firſt relates to dangerous riots, there was a peculiar propriety 
in tranſmitting it to the court of the higheſt eriminal juriſdiction 
in this country. The firſt of theſe laws is in French; the 


ſecond, making ſome new proviſions with regard to diſpoſing of 


lands in mortmain, is in Latin, agreeable to an obſervation which 


I have before made, that, when the intereſt of the clergy is con- 


cerned, the ſtatute is generally in the Latin language. 


* 


Biſhop 
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Biſhop Kennet, in his Gloſſary, at the end of his Parachial | 


. Antiquities (verſo RBLIG 10s) obſerves, that, before any ſtatute 
of mortmain, the inconvenience. of theſe benefactions to the 
clergy was ſo ſenſibly felt, as often to occaſion the following con- 
dition in grants and conveyances, Tenendum ſibi et heredibus 
« furs, vel cuicungue vendere, dare, vel affignare voluerint, exceptis 
« viris religiofis, et Fudeis.” Baker [m], in his Chronicle, alſo 
informs. us, that the number of monaſteries built in the reign of 
Henry the Firſt was ſo great, that almoſt all the labourers of the 
country became bricklayers and carpenters. We have already 
found, that this growing [a] abuſe was endeavoured to have been 
prevented by an article of Magna Charta; but, that proviſion 


having been evaded, the preſent ſtatute ſays, that it ſhall not be 


done qudcungue arte, vel ingenio. 
The oppoſitian to Mortmain at this time _ 1 very dif- 


ferent reaſons, than thoſe which have been the cauſe of the later 


ſtatutes againſt it: as the land was given 10 Gad, the king and 
the barons loſt all the uſual profits of what was held under them; 
they had no notion of an inconvenience or miſchief to the pub- 
lic from a ſtagnation of property, which hath chiefly occaſioned 


the laſt moſt effectual ſtatute againſt lands being given to cor- 


porations. As for the teſtator's diſpoſing of his effects, in pre- 
Judice to his relations, that is till left open as to perſonal 


[nm] Baker is by no means ſo contemptible a writer as he is generally 
ſuppoſed to be; it is believed, that the ridicule on this Chronicle ariſes 
from its being part of the furniture of Sir Roger de Coverley's hall. 
Spectator. 

[1] Dugdale, in his Monaſticon, makes Roger de Morteymer exclaim 
ſtrongly againſt this practice, vol. ii. p. 218. * Vees beals ſeigneurs, 
* common mon pere me deſheritat, a qui per tuts reaſons dult ayer 
« youchſafe tut ſon heritage, ſans demembrer ces champs. Mes il a 
te done a ceux vyleins del Abbey.” Theſe words of Roger de Mor- 
teymer are taken from an account of the priory of Wignore in Hereford- 


ſhire, in the time of King Stephen, - 
5 | wn © 260 5 eſtate, 
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eſtate, from which a benefaction of this kind is much more 
likely to ariſe, than from a gift of lands; as men poſſeſſed of 
this fpecies of property have generally ſo much pride, that they 
will leave it to any one who can keep up their family, which 
a religious houſe or college can never do. A law, however, 
might be ſo framed, as to encourage and promote the circula- 


tion of landed property by benefadions to mortmain purpoſes, as 
if the bequeſt was made void, unleſs the eftate was ſold within a 


year after the deviſe took effect [o]. 


[0] It appears by one of Pliny's letters, that no one. ati leave any 
thing to the republick ; Pliny however, who by this means became re- 
ſiduary legatee, waved the benefit of the law, which he might have in- 
* fiſted upon, in terms that do him too much honour not to be here in- 
ſerted: © Mihi autem defuncti voluntas (vereor quam in partem juriſ- 
© conſulti quod ſum dicturus, accipiant) antiquior jure eſt, utique in eo 
te quod ad communem patriam voluit pervenire.” Pliny, lib. v. ep. 73 
It may be inferred from this, that, if Pliny had been an Engliſhman, he 
would have highly venerated the memory of Sir Joſeph Jekyll, for his 
legacy to the /inking fund. . 


4 


5 e MB 


Ein: 


A NEW STATUTE [p] OF THE EXCHEQUER, 
CALLED THE STATUTE OF RUTLAND, 
Made 24 Maii, Anno 10 Ede. I. A. D. ee 


1 SHOULD not have made any obſireadons upon this ſtatute, 
which contains regulations that concern few except the officers 


of the Receipt of the Exchequer, was it not to introduce the remark 
of Prynne on ſome miſtakes of Lord Coke, and others; I ſhall 
refer the reader to p. 55, 56, and 57, of his Animadverſions on 
Coke's 4th Inſtitute, as they contain many curious particulars not 
only with regard to the preſent ſtatute, but with relation to Ed- 
ward's expedition againſt Wales ; eſpecially as they are inſerted, 
like many other things in this laborious compiler, where they 
cannot be eaſily found. This indefatigable antiquary hath 
proved beyond all doubt, that no parliament was held either 
at Rutland in England, or Rhydland in Flintſhire, in this year of 
Edward the Firſt. With regard to Rutland in England, I cannot 
find any ton with ſuch a name: as for Rhudhlan in Flintſhire, 
Edward the Firſt built a very conſiderable caſtle there; but 
Prynne hath ſhewn, that though this king was in North- Wales 
during the year 1282, yet all patents ſigned oy him bear date 


from other places, 


[ol It is called, 4 New Statute, being poſterior to the Statutum de di/- | 
trifione Scaccarii, already commented upon. Sir Edward Saunders, Lord 
Chief Baron of the Exchequer, expreſsly lays it down, that this is no 
Aatute, but only the king's pleaſure. Sir Chr, Hatton's Treatiſe on Sta- 


tutes, P. 7. London, 1677. e 


—_— STAT U. 


(ns). 


'STATUTUM DE MERCATORIBUS. 
THE STATUTE OF ACTON BURNEL, = 
| Made Ann 11 Edw. I. A. D. 1283. 


Tus bade bears date at Afton Burnel [9], in Shropſhire, 

the 12th day of October, in the 11th year of this king's 
reign ; this parliament muſt therefore have been held in Edward's 
return from Wales; and the attendance could not have been very 
numerous, as it is believed that Afton Burnel was never even a 
market town T. 1 ſhould 1 imagine, that Edward' 8 inducement 


TT There are, in pelt s Index Villaris, no lefs than eighteen . 
towns, or villages, with the name of Acton, which is not extraordinary, as 
it ſignifies no more than Oak'Town : Acton Burnel is in Condover Hun- 
dred, and was do called probably from the family of Burnel, which, Cam- 
den informs us, is one of the moſt ancient in Shropſhire. Acton Bur- 
© nel was a goodly place, or caſtel, four miles from Shrewſbyri, where a 
<« parliament was kept in a great barne. It longgid ons to the Lord 

„ Lovel, then to the Duke of Norfolk, and now to Sir John Duddle.“ 
Lel. Itin. vol. vii. p. 19. 

It appears, by a manuſeript i in the library of the Inner Tem ple, that this 
parliament was ſummoned. to meet at Shrewſbury the day after Mi- 
chaelmas; I ſhould therefore ſuppoſe that it was adjourned to the rath of 
October, when it was to be held at Acton Burnel, on actount of ſome 
contagious: diſtemper, or other accident. See Theatrum Criminalium, 
vol. i. p. 10. one of Mr. Petyt's manuſcripts. 

fr] Whitelock cites a manuſcript of Sir Roger Owen's * (who was 
his particular friend, and a great antiquary), in which he aſſerts, that the 
houſe of lords fat during this parbament at Acton Burnel, and the houſe of 
commons at Shrewſbury, Commx. Parl. Writ, vol. i. p. 208. ; 


Mr. Petyt, in his Collection of Mſſ. likewiſe frequently cites the authority of this Sir 
Roger Owen, who ſeems to have been one of the moſt conſiderable antiquaries of his time. 
He was a judge [Gough's Introd. to the Archaeologia, p. xix.], and wrote a treatiſe © Of 
the Antiquity and Excellency of the Common Laws of England,” which it ſhould ſeem 
was in the Hands of Sir John Trevor, Miner of the Rolls. dee enn Theſ. vol. ii. 
p. 92. Diſſert. Epiſt. | | 
to 


e es ATIO Ns, _— | 117 | 
to hold a parliament in ſo in6gnificant a place [s] aroſe from its 


lying on the borders of Wales, where he probably planned that 
chain of | caſtles in the weſtern part of Shropſhire, the ruins of 
ſome of which remain to this day. Speed, who ſuppoſes there 
are but 186 in all England, allows thirty-fix to this county only. 
This law is entitled, zar «Zoyy, Statutum de Mercatoribus, and 
taken together with the proviſions made by Magna Charta, in the 
favour of merchants who are aliens, does particular honour to the 
bumanity and wiſdom of our anceſtors. How different are the 
policy and laws of the French for example, who ſuppoſe that 
| they are patterns to the reſt of Europe for the civil reception, 
and indulgences granted to foreigners ? An alien indeed cannot 
in this country hold land, any more than in France; but he 
knows the law, and hath no occaſion to make ſuch. purchaſe. No 


one can travel however [] without conſiderable ſums, much leſs 
can he merchandize; and yet, by the droit d'aubaine ſu], all the 


perſonalty belonging to a ſtranger is forfeited, upon his death, 
either to the king, or his grantee; this continues to be the law 


[Jol The end of the building in which this parliament was held is now 


| Laid to form part of a barn. I here is, in the town of Machyntlleth in 


Montgomeryſhire, a large houſe, in which, by tradition, Owen Glendower 
is ſaid to have held a parliament, by which muſt be meant a conference in 
the ſenſe I bave before contended for. The building (as far as I can truſt 
my memory). is ſixty feet in length, thirty. in breadth, and about twenty- 
four feet high: three or four poor families now, live within the walls, and 
under the roof. 

[.] As for bills of credit, they were probably not uſed at this time. 


[] This is in Latin jus alibi natorum. Boileau, in his eighth Satire, 


inveigls-againſt the barbarity of this law. 

Un aigle ſur un champ pretendant droit d'aubaine, 

« Ne fait point appeller un aigle a la buitaine.“ 
i e. to anſwer on the eighth day after being ſummoned. Monſ. Bruffel, 
in his treatiſe on Fiefs, obſerves, the droit d aubaine anciently extended not 
only to foreigners who were born out of the kingdom, but to thoſe who 
were born in one lordſhip, and died in another. T. ii. p. 947. 
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of France alſo in the eighteenth century, and:is EN put in 


execution. 
At Geneva, the reſtriction gi regard to holding land is not 


againſt the ſtranger, but his perſuaſion in matters of religion.: a 


catholick cannot purchaſe in the territories of that republic. 
There are two regulations vi in this ſtatute which deſerve to 


be taken notice of: the firſt is, that, if the creditor [+] impriſons 


the debtor, and he hath nothing to live upon during his confine- 
ment, the creditor muſt provide him with bread and water [y]. 


The ſecond is, if the creditor is à flranger, the debtor is not ouly 
to pay the debt, but likewiſe the extraordinary expence which 
the ranger hath incurred during his ſtay in England to proſe- 
cute his ſuit, till the time that he hath execution againſt the 
debtor's goods. The humanity [z].of this further proviſion in 


favour of an alien merchant is ſomewhat tainted by the con- 


cluſion of this law, which ſays, that a Jew ſhall in no caſe be 
entitled to it: this is however in ſome meaſure pardonable, from 


[+] The debtor's recogniſance is ordered to be taken before the mayors 
of London, Briſtol, or York ; theſe were therefore undoubtedly the 6 cams 
cipal-towns of the kingdom at this time for trade. 

fx] Selden ſays, with our anceſtors, Vinculis coercere rarum erat. 
believed, that the Ruſſians are the only nation.in Europe, who puniſh the 


debtor with ſtripes, Le Brun, vol. i. p. 45. Amſterdam, 1718. 
[] On the contrary, by 13 Edw. I. cap. i. the ſervant, who hath not 


It is 


accounted with his maſter, is to. be committed in vinculis, and to live in 


gaol de proprio. 
[2] One of the ſtrongeſt inſtances of favour to a ſtranger in obtaining 


his right by an action, ſeems to have been ſhewn to Fynes Morry ſon, at 


Lindaw, in Germany, where he not only obtained immediate ſatisfaction 
from the judge, but his advocate would not take any fee from him as 


being a foreigner. Part iii. p. 204. 
Tavernier mentions, that one of his fellow-travellers happening to dye 


in a Perſian town, a ſeal was immediately put upon the effects of the de- 


ceaſed, which, on his return a year afterwards, had not been removed. 


che 
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the ſtrong prejudices which prevailed at this time throughout 


Europe againſt this unhappy people; prejudices, which are not 
totally eradicated at preſent, and which occaſioned the ſhameful 


repeal of a late law, founded upon the wiſeſt 8 of com- 
merce. 
This ſtatute was further irpleined, and new proviſions added, 
by the thirteenth of Edward the Firſt, Statute the 3d, which 
bears the ſame title, viz. The Statute of Merchants. Mr. Cay 
. hath, in this law of the thirteenth of Edward the F irſt, very 
properly inſerted a various reading from a manuſcript in the 
Cotton library, which ſays, that the recogniſance ſhall be taken 


before the mayor of London, inſtead of the mayor of Appleby in 


Weſtmoreland ;. as the. ſeſſion of parhament, in the thirteenth 


year of this king's reign, was held at Weſtminſter immediately 


after Edward's return from Bury, where he: had continued du- 
ring the preceding Eaſter, Appleby could never have been thought 


of, unleſs by a parliament aſſembled in the North of England; 


This explanatory ſtatute of the thirteenth of Edward the Firſt 
likewiſe gives us the form of the: writ, upon ſuch a recogniſance 


having been entered into, and the debtor's not having ſatisfied 


his creditor. There is an ordihance of Francis the Firſt, in the 


year 1536, very ſimilar to this ſtatute, which ſhews the more 


early attention to commerce in this country. 
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STATUTUM WALLIA, 
12 Edw. I, A. D. 1284. 


Hs ſtatute bears date . apud Rothelanum (which i is now 
called Rhudhlau [a] in Flintſhire) . die N in medio 


9 „sdhc anno regni noſtri duodecimo:“ it is certainly no 


more than a ſet of regulations made by the king in council, for 


the government of Wales, which the preamble informs us was 


now totally ſubdued [4]. This law deſerves moſt particular notice, 


though little attended to either by lawyers or hiftorians, except 


Carte, who touches upon it but tranfiently, It not only informs 
us what were the cuſtoms in Wales at that tune, but likewiſe, 
by the remedies provided, what was the law of England. 

In order to make theſe new regulations upon the beſt conſi- 


deration of the different laws of the two countries, Edward had, 


the year before, directed inquiries upon oath before certain com- 
miſſioners, with the biſhop. of St. David's for their preſident, 


"= "Thive: is a manuſcript of this law in the Hengwrt, Collection. 


See Lhwyd's Arch. 


[5] Though the total conqueſt of Wales is here TS 1 ſhould doubt | 
whether it extended to any other counties than thoſe which are men- 


tioned, viz. Merioneth, Carnarvon, Angleſey, and Flintſhire ; as likewiſe | 


the counties of Carmarthen and Cardigan in South-Wales. Edward had 
only built his caſtles in theſe counties, viz, Rhudhlan, Conway, Beau- 
maris, Carnarvon, Harlech, and Aberyſtwith ; all of which we know, 
either from hiſtory or records, were royal works of this reign, except 
Harlech, which ſeems to ſpeak for itſelf to have been planned by Edward. 
Without ſuch caſtles, it was impoſſible to keep an entire or permanent 
dominion over ſuch a country as Wales. We therefore find mention of 
the Clericus operationum caſtrorum in Wallid, in the ſecond year of Edward 
the Second. See the lately-printed Petitions 1 to Parliament, vol. i. Ne 1. 
P. 273» 8 
whoſe 
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 wilofecinfiencs and returns are printed i in the Appendix to Hoel 
Dya's Laws, and contain many curious particulars with regard to 
the cuſtoms which prevailed in Wales before Edward's conqueſts, 


ſome of which are ſtill :retained; others altered, and ſome entirely 


aboliſhed, by this ſtatute: I ſhalF here take notice of but two or 


three of them. All the witnefſes agree fc], that the princes of 


Wales could alter the laws at their pleafure, nor do they make 
the leaſt mention of a parliament, or even a council : the inference 
from this ſeems to be, that the inhabitants of this iſland have 
adopted the inſtitution of parliaments, from ſome of the inva- 
ding ſtrangers. The next obſervation. I ſhall make upon the 
examination of theſe witneſſes is, that there is no alluſion to 
any fort of feudal tenure, which confirms what I have before 
advanced; that they were unknown in this country before the 
Norman Conqueſt, There are indeed at preſent in North- Wales 
no copyhold tenures, and ſcarcely an inſtance of what are called 
manerial rights, the property being commonly allodial. We 
find likewiſe, that gavelkind prevailed throughout Wales: the 
right of ſucceſſion. to lands in the eldeſt ſon muſt have therefore 
been derived from the Normans Cars as was alſo the trial by bat- 


e which was before unknown in the principality, 
. The 


[e] One hundred and ſeventy- two were examined at the four different 
places, where thoſe commiſſions were executed. See the Appendix to 
Hoel Dda's Laws. 
(la] 1 find by ſome old F rench verſes of Guillaume Guiart d' Orleans *, 
that in the year 1263, at the latter end of the reign of Henry the Third, 


this point was confidered by the Engliſh Parliament, and that the eſtate 


was at that time equally divided in ſome parts of France : : 
Luan ſe dit faux, ne ſui noiſans, 
e deux cens ſoixante trois ans. 


* Theſe verſes ; are cited by Borel from a manuſcript, under the article N in his 
learned Gloflary, which i is printed at the end of Menage s Dictionaire Etymologique. Paris, 
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The preamble to the ſtatute recites, that Wales was, before the 


n of Edward, "yore JON Subjefia to the crown of Eng- 
uf; : . 
cc "It plus, en quierre; 
ce Fit venir le Roi d' Angleterre, 
6“ Des fiez qui lui appartindrent, 
“ Tous les Barons que terres tindrent ; 
© Leſquieux enſemble a Parlement, 
« Il pria debonnairement, 
& Que communement s accordaſſent, 
c A ce qu'une couſtume oſtaſſent, 
© Qu'en eſt de tres longue tenue; 
« Par ſon Royaume maintenu, 
% Et vous diray quel, en diſant; 
ee Buns homs gentis, ou * plaiſant 6 paiſant perhaps) 
& Fut la mors, et enfans ent, Nan 
& Pleut li, ou le depleuſt, 
« Le ſtatut a ce S apportoit, 
« Que PFaiſne le tout emportoit, 
& Li autre rien nen recouſciſſent 
& Al ofſent, quel part quil vouſiſſent. 
«& Leurs droits ierrent anſi deviſez. 
&© Li Barons du fait aviſez, 
© Quils commirent a deſhoneſte, 
« Obeirent a ſa requeſte, 
& Et voudrent (tant furent menez), 
Que les enfans d'un pere nez, 
« S'engendrez ſuſſent loyaument, 
« Partiſſent a leur ygaument, 
c Et ſelon l'ordre quils devoient, 
„ Comme cil di France faiſoient.” 
As I did not underſtand the firſt line of theſe : ancient hiſtorical verſes 
till after a ſecond or third reading, I ſhall by a tranſlation of it poſſibly 
ſave the rezder the ſame trouble; it fignifies, that if there is a miſtake in 
the. date of the'year, it is not very material. IL. muſt own likewiſe, that the. 


% 


% Al aſſent, quel part quil vouſiſent.” 
Glanvil, who is ſuppoſed to have written in the time of Henry the Second, 


lays: 
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land, which expreſſion 1s very remarkable, as it is believed no in- 
ſtance can be found in any record, or ancient hiſtorian, of a jus 
feudale prevailing in this iſland: we hear indeed of the word 
feudum ; and the diſtinction between the feudum novum and the 


Jeudum antiquum; but a regular ſyſtem of feudal law, which this 


expreſſion ſeems to import, there are but very ſlight traces of [e]- 

Edward however was conqueror, and had a right to make uſe 
of his own words in the preamble to his law. 

After the introduction, very complete directions are given to 


the ſheriff and coroner, upon whom ſo much depends with re- 


gard to the execution of the law, ſome of which I ſhall here in- 


lays it down expreſsly, that, if the lands were held per militem, the whole 
eſtate deſcended to the eldeſt ſon; in autem liber fueret ſol mannus, the patri « 
mony was then equally divided. Glanvil, lib. vii. cap. iii. 

There is a proof, that gavelkind prevailed anciently in Britany by an 
ordinance of Geoffrey Earl of Richmond, in the year 1180. This edict 
iſſued in Bretagne, he having married the heireſs of that Dutchy : © Cum 


&« in Britannia ſuper terris inter fratres dividendis detrimentum plurimum 


« evenire ſoleat, Ego Gofridus, Henrici Regis filius, Dux Britanniz, et 
© Comes Richemontis, Aſiſam feci, et conceſſi quod in feodis militum 
« ulterins non fiant diviſfiones.” Favin's Theatre d'Honneur, vol. i. 
p. 906. Paris, 1620. 5 

Paſquier likewiſe confirms this:“ Semblablement vindrent en uſage 
cc les loix de droit d'aineſſe, non cognues, par nos Frangois ſur leure pre- 
* miere arrivée, p. 127. Paris, 1633, Folio. He alſo in another part 
obſerves, that thoſe provinces of France, the dukes of which had given 
the greateſt oppoſition to the King, had more particularly introduced this 
mode of deſcent, becauſe the eldeſt ſon, obtaining the whole patrimony, 


could aſſiſt his Lord in war more powerfully than if there had been an 


equal partition, p. 138. 

[e] There is likewiſe another expreſſion borrowed from the Norman 
and feudal law in this preamble, viz. © gui alto et baſſo ſe ſubmiſerunt.“ 
Though there have been of late years two or three very ingenious trea- 
tiſes to explain the ancient common law by feudal principles, yet it is 

very clear, that neither Littleton, nor his Commentator, Sir Edward 


Coke, ſeem to have known that ſuch a law prevailed in any part of 


Europe, much leſs in England. 
R 2 ſert, 
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ſert, as they throw great light not only on the powers of theſe 
officers, but likewiſe are explanatory of other circumſtances re- 


lative to the ſtate of the criminal law at this time FAS | 
After the duty of the ſheriff i in the execution of his office i3 


explained, the ſtatute then proceeds in the ſame manner with re- 
gard to the coroner [g], in which he is directed, amongſt other 


particulars, to attend upon information of a man's bois ſo dau- 


27 © Vicecomes per ſacramentum duodecim libere tenentium de dit. 
ce cretioribus et legalioribus, vel plurium pro diſcretione vicecomitis, di- 
e ligenter inquirat de capitulis, coronam domini regis tangentibus, ſub- 


«© ſcriptis. 
« De macerariis, carnes furatas ſcienter vendentibus et ementibus. 


De whittanwariis, ſcilicet qui coria bovina et equina furata ſcienter 
e albificant, ut fic non agnoſcantur. 


© De redobatoribus pannorum furatorum eos in novam APO redi- 
4 gentibus, et veterem mutantibus, ut de mantello tunicam vel ſupertu- 


« nicam facientibus, et ſimilia. 
ce De hiis qui contra adventum et iter juſticiali ſe — et poſt 


© iter juſtieiariĩ redierunt. 


«« De raptoribus virginum ſanQimonialium, et matronarum honeſte vi- 


« ventium. 
<« De uſurariis. 
De hoſpitantibus ignotos ultra duas noctes. 
De ſanguine effuſo. 


« De hutheſio levato. 
De tondentibus multones nodtanter i in ovilibus, et eos excoriantibus,. 


& vel etiam alia animalia. 


<« De capientibus et colligentibus noctanter blada in autumpno, et ea 
« aſportantibus; et de omnibus aliis hujuſmodi malefactoribus. 

[g] The two ſtatutes of Exeter, made in the fourteenth year of this 
king, relate almoſt entirely to the office of coroner, though they are not 
taken notice of by any writer of the law, and probably becauſe the French 
is very corrupt. I ſhould imagine, theſe ſtatutes were made to reſtrain the 
rapine of the people, called Gubbins, who lived on Dartmore, being the 
marches between Devonſhire and Cornwall, and who continued to be law-. 


leſs in the time of Queen Elizabeth. See Carew's Cornyal, | 
* | gerouſly 
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gerouſſy wounded that his life is defpaired of, and he is likewiſe 
ordered to ſummon a jury. This branch of duty in a coroner is 
now totally neglecte d, as his proceedings are only ſaper viſum cor- 

porit; it is a regulation however which deſerves much to be re- 
vived, and I ſhould' conceive, that this attendance of the coroner 
with ua jury, when a dangerous wound had been received, was to 
prevent the dying words of the perſon murdered from being evi- 
dence, as this kind of proof though allowed at preſent cannot 
be too cautiouſly admitted. It is preſumed indeed, that the words 
of a perſon expiring cannot but be true, conſidering the ſituation 
under which he gives the information. But may not a dying 
man, though a good Chriſtian, deprived of expected happineſs in 
life by a wound received perhaps from an enemy, rather wiſh his 
puniſhment more eagerly than he ſhould do? and may not thoſe- 
about the dying perſon, who are generally relations, repeat what 
he hath ſaid more ſtrongly, on the trial, than poſſibly the words 
were delivered ? 
Aſter this, the duty of the coroner in caſes of abjuration is ex- 
plained, which is now indeed aboliſhed ; it may not however be 
improper to mention the particulars of this puniſhment, as de- 
ſeribed by the ſtatute. If a felon or murderer fly to a ſanctuary 
after the offence is committed, the coroner is to ſend to the king's: 
bailiff of the commote [4], who is to ſummon a jury of the 
neighbourhood [i]. The felon is then to make his abjuration in 
the preſence of the jury, after which he is to be led to the porch 


Th A commote in Wales ſignifies a portion of land ma to the fourth 
part of a cantred, unius commoti ſolum, i. e. quartæ partis cantredi. 
Girald. Camb. cap. ii. Habet autem hæc inſula (Mona) trecentas 
© quadraginta villas, et pro tribus cantredis reputatur,” The word cantred 
is compounded of cant, which ſignifies a hundred, and tre, a town. 
DI The common xeaſon for a jury's coming from the neighbourhood, 
viz. gudd vicini vicinorum facta præſumuntur ſcire, does not ſeem to be 


ſatisfaQory ;. neighbours indeed know the facts; but they often have 
ſtrong prejudices :. the reaſon given afterwards in this ſtatute ſeems better. 


founded, ne patria eker ba et expenſis fatigetur.. | 
of 
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of the ſanctuary, and the coroner is to appoinit a port, from which 
he is to embark for baniſhment; to this place he is alſo to pro- 
ceed by the neareſt highway without ever turning to right or 
left, and to carry a croſs in his hand till he arrives. 


After what relates to the ſheriff and coroner, the ſtatute then 


gives the form of writs in thoſe Actions which were at that time 
-moſt commonly uſed. The drawing up theſe writs was ancient- 
ly thought to be of ſuch conſequence, that it was one of the ar- 
ticles inſiſted upon by the barons in the year 1258, that the 
chancellor ſhould not only be elective, but ſhould take an oath, 


Que il ne enſelera nul brief, fors brief de curs, fans le commandement 
le roi, et le cunſeel [k]. | 

It is likewiſe well known, that there is no legal argument 
which hath ſuch force, in our courts of law, as thoſe which are 
drawn from the words of ancient writs; and that the Regifirum 
Brevium is therefore looked upon to be the very foundation of 
the common law [/]. I have compared the writ of Novel Diſ- 
ſeiſin, as ſet forth in this ſtatute, and likewiſe the writ of Mort- 
dancęſter, with the forms in the regiſter, which ſeem to tally ex- 
utly.(mutatis mutandis). for England and Wales. I have like- 


wiſe compared them with the forms in that ancient book in the 


Scotch law, entitled, Qgoniam Attachiamenta: the compariſon of 
theſe writs ſeems moſt fully to prove the great authority which 
is due to our Regiſtrum Brevium, and likewiſe that the law of 
Scotland, as hath before been contended, agreed anciently not only 
with the principles of the law of England, but in its practice, 
though there might be ſome variances of no great importance. 


[ Gale, vol. i. p. 413. 

[/] © All original writs muſt be found in the regiſter, nor cah be ſup- 
« plied but by the ſtatute of Weſtminſter the Second, which gives the 
<« writ in confemili caſu. Said by Sir Joſeph Jekyll in Colonel Pitt's caſe. 
Cunyngbam's Rep. p. 25. Sir Edward Coke ſuppoſes, in the Intro- 
duction to the 10th part of his Reports, that zhe ue of Writs \ is the 
moſt ancient book 1 in the Engliſh law, 
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| Harn let bsh 6 vd ils | 
Edit apud Weſtmon' in Parliaments ſuo, Paſch. anno Regni foi 
9713. 1850098 tertis See A. D. 1285. 


AMIS collection of laws, Which is divided into fifty different 
4 cha pters, contains mattet of ſo miſcellaneous a nature, 
that it is irapolible to reduce. the obſervations to be made upon 
it into any ſort of connexion, . any more than the comment upon 
Magna Charta. Moſt! of theſe chapters were made with an in- 
tent to amend the law as it was then practiſed, and more parti- 
cularly, as the preamble informs us, to explain ſome parts of the 
ſtatute of Glouceſter, which paſſed in the fixth year of this - 
king's reign. I ſhould imagine, that it is from this collection of 

laws, generally called Weftminfter the Second, that Lord Coke, in: 

the Introduction to one of his Commentaries [u], hath. ſtyled: 

Edward the Firſt the Engliſh Fuftmian. 

The firſt chapter ſecures the eſtate given to a man, and the 

heirs of his body, called an eſtate tail, to his iſſue; and in caſe 

he hath no iſſue of his body, then to the donor or his heirs; the 

ſtatute very properly ſays, that the firſt taker's alienating is con- 

tra een don, and, ir ne, ſo, ſuch alienation ſhould have been 
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1 ſa] [ call the different parts. of Lord C Coke's Reports his Commentaries, 
as this is the name which he generally diſtinguiſhes them by himſelf. I. 


ſhould perhaps make an apology for having cited this great lawyer, un- 
der the. title. of Lord Coke, but it is the name of Pre-eminence which he 


hath. obtained in Weſtminſter-hall: the late publication of the Journals f 
of the Houſe of Commons ſhews, that he did not as a member of par- 

liament proſtitute his amazing knowledge of the municipal law to poli- 

tical purpoſes, as he generally argues in the ſame manner and from the 

ſame authorities which he cites in his Inſtitutes. 
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void at common law, as, if the law permits the limitation, the 


intention of him who, creates the , eſtate 1 always not only 
be attended to, but carried into execu 
any one allowed to diſpoſe of his eſtate by a deed gene exe- 


on; otherwife, why is 


1 


cuted in the preſence of witneſſes? +7 ;; nom iq, £22. 
This chapter of Weſtminſter the Coed. 1s coral prend 
to have introduced eftates tail, but it ſhould more properly be ſaid 


to have eſtabliſhed, them. Selden thinks he hath found traces 


of this kind of eſtate in the laws, Of Fifred, * 40 Qi terram ba- 


« byerit per ſcripturz. ſeriem (ſc. Bockland) fibi a miſoribns re- 


4 lictam, ab hæredibus ad alios alienandi poteſtas non eſto, ſiqui- 


dem præſentibus cognatis coram rege, aut epiſcopo, ſcriptyrs 
« aut teſtimonio probetur, omni alienatione interdixiſſe ei lum, 
« qui priùs conceſſit, talemque ei impoſyiſſe legem cum. pr imò 
« dederit [a]. En, juriſperiti, feudum quod dicitis talliatum, 
« Edwardi Primi decimo ſupra tertium anno hic multo antiquius 
« habetis [o]“ Though what Struvius ſays, in his Juriſpru- 
dentia Frudalis, that entails chiefly prevailed i in England,” ” may 
be true, yet they are more ot leſs uſed in moſt of the counties 
of Europe, under the name of Maggiorati and Mqajorats, and 
ſeem likewiſe, to have been univerſally condemned 'wherever 
they have been introduced. Ciannone (who: derives the Mag- 
giorati, uſed in the N eapolitan, territories, from the Norman law, 
and not from that of the Lombards, in Which there is n trace 
of any ſuch eſtate) ſpeaks thus of them: . Nel ſecolo decimo 
ſeſto i maggiorati, e le primogeniture (quaſi i che incognite agli 
« antichi) fi reſero coſt frequenti, che la loro materia diffufa 
« empl la giuriſprudenza ; di nuovi termini, di nuove diſpute, e 

4 nuovi trattati [p]*” | The lame inconveniences could 1 not fail 


[4 LI. Alfr. et. Edg. cap. xxxvii. 
le] Selden, vol. ii. p. 926. 8 
{p] Gian. vol. iv. p. 294. Te J 


of being ſoon experienced in England; for Chaucer, in bis * 


racter of the Man of Law, ſays, 
% All was fee fimple to him in effect.“ 

Beſides the intricacy and perplexities in the law; beſides the 
ſtagnation of landed property, ſo contrary to the promotion of in- 
duftry [)], theſe limitations have been productive of perpetual 
diſagreements between the father and his eldeſt ſon, which in- 
deed he well deſerves from his moſt unnatural treatment of his 
younger children, though from cuſtom the hardſhip does not 


perhaps ſtrike him, when he makes his marriage-ſettlement. 
Vounger children in this country are not indeed expoſed as they . 


were amongſt the Greeks and Romans [7], and as they are to 


this 


mM See Lord Bacon's uſe of the law, where he dwells much on the 


inconvenience of entails. 


[/] Beſides an infinite number of other proofs, that this 1050 inhuman 


cuſtom prevailed; ſee Zlian's Hiſtory, I. ii. c. vii. where he obſerves, 
that the Thebans were the only ſtate in Greece which did not ex poſe 
their children, and he therefore highly extols their humanity. 


Wich the Romans this moſt ſhocking practice ſeems to have been in- 


troduced by the laws of the Twelve Tables. Endo liberis. juſtis jus 
« vit@; necis, venundandique poteſtas efto.” And again, “Pater in- 
6 fignem ad deformitatem puerum cito necato.” Mem. des Inſcriptions, 
vol. Xil. p. 78. : 

Mr, Locke, after having mentioned this moſt barbarous of murders (as 
he terms it), adds, The dens of lions, and nurſeries of wolves, know no 
« ſuch cruelty as this ; they will hunt, watch, fight, and almoſt ſtarve, for 
« the preſervation of their young; never part with them, never forſake 
them, till they can ſhift for themſelves.” Works, vol. ii. p. 126. ed. 
1759. g | 
The humanity of this abi accurate reaſoner cannot be too much com- 
mended ;. he poſſibly, however, did not know what generally paſſes i in'the 
dens of lions, and nurſeries of wolves, as the male parent in many kinds 


of mal often deſtroys the young, and ſometimes devours them. 
8 The 
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this day in China; but the very ſcanty proviſion made for them 
in compariſon with the eldeſt ſon, ſeems to approach nearly to 
this barbarity. 
This unequal diſtribution of the father's eſtate was unknown 
anciently [ſs] in any nation, whether | civilized or barbarous ; 
nor do we hear of it at preſent in any part of the world, but in 
certain parts of Europe. It can as little be ſaid, that we de- 
rived this cuſtom from our anceſtors the Germans; for Tacitus, 
in his treatiſe De Moribus Germanorum, informs us, that ſucceſſores 
ſui cutque liberi; and this equality of diſtribution, even at this. 
day, generally takes place in perſonal property, which, being of 


The enforcing moral duties from the compariſon of animals may be- 
often retorted. If, for example, the idle are exhorted to copy the induſtry 
of the ant (though it now turns out that it, lays. up no ſtore for the 
winter *), might it not be anſwered, why may I not rather imitate the. 
American animal, called the Sith, from its averſion to motion? For this 
reaſon, Ariſtophanes (in that moſt extraordinary comedy, called T he Birds} 
makes a chorus of them adviſe the audience to follow their example, 
if they have an inclination- to. break the laws, and live as they would 
chooſe, in the following To | 

E. Her ogiÞv, rig. U, de e Bed. "Fo 
Atm Nen C ider TO. N, ws Murg Iſ . 
Oo cg 50 eyed ald gc, „ TW. vo use ver, 
Tætſc dec eg up 114 rνjv epic, . 

The chorus then proceeds inſtancing inceſt, and many other crimes. 

8555 | 701 d Cory cdu oF 
1 Had vr vo, N e M eShieilo. | Og 15 xiv. 
So Petyt, in his Leges Attica, o7&/ag. 785 Yung viss 100 p0ipes ua, P. 51. 
It i is remarkable, that the preamble to the 31 Hen, VIII. which diſgavels 
certain lands in n only recites, 0 for certain cauſes the king there- 
« unto moving.” Gavelkind, however, is alſo a moſt unjuſt diſtribution 
of the eſtate, as the daughters are excluded, who want a proviſion more 
than the ſons, 


4 | 


2 8 Gould on Ants. 
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a more fluctuating nature, pride will ſometimes n to be 
F diſtributed [7]. 


The perpetuities eſtabliſhed by this W in proceſs of time 


had ſo much contributed to the increaſe of power in the barons, 
that, about two centuries afterwards, it was in a great meaſure 
evaded, by the invention of what is called a common recovery: 


it was impoſſible for the crown to procure a repeal of this law in 
the Houſe of Lords, and therefore the judges had probably an 


intimation, that they muſt by afutia, as it is called, render a 
ſtatute of no effect, which the king could not extort an . 
of, from one part of the legiſlatute u]. | 

The great benefit ariſing from this method of caving off an 
entail, ſeems to have made us ſhut our eyes on two very glaring 
improprieties in this fiction of a common recovery. The firſt 
is, that it is directly in oppoſition to the expreſs words of a 


ſubſiſting law, and let the inconveniences of a ſtatute be what 


they may, no judge, or bench of judges, can conſtitutionally diſ- 
penſe with them; their office is jus diceree not jus dare. As, then, 
the miſchiefs ariſing from this chapter of Weſtminſter the ſecond 
- are univerſally ſeen and acknowledged, why ſhould it not be re- 
pealed by that power which can only abrogate it, the leg iſla- 


ture[w]? I never heard but of one objection to this, which is, 
| that 


4 1 


[.] Mr. Hakewill, in one of the Diſſertations publiſhed by fade, 
gives this very extraordinary reaſon for the whole eſtate being limited to 
the eldeſt ſon, viz. that in the northern countries population goes on ſo 
faſt, that the patrimony would otherwiſe be frittered to nothing. 

[4] Boulainvilliers informs us, that the French nobility had the public 
ſpirit, in the year 1560, to oppoſe limitations beyond three lives. I call 
It public ſpirit, becauſe entails are chiefly calculated for the pride of great 
families, and hence this ſtatute of Weſtminſter the ſecond hath been called 
the Statute of Great Men. Pigott ſtiles it the Family Land, 

[0] Iam aware that ſome ſtatutes neceſſarily ſuppoſe recoveries to be 
legal, but this is not the regular : and of 04 method of repealing a ſub· 
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that certain officers and patentees would loſe the fees which they 
are entitled to upon common recoveries. If there are ſuch 
claimauts, who would be injured by the alteration, it is but juſt 
that they ſhould- have a reaſonable compenſation, and. the re- 
pealing act need not conſiſt of many words; it is only e 
to ſay, that every tenant in tail hall, to all intents and purpaſes, be 

confidered as a tenant in fee fimple, which he is indeed at prefent,. 
with this only difference, that a tenant in tail can diſpoſe of his 
land but by one method [x] (that of a common recovery), and a- 
tenant in fee ſimple may chooſe out of oy n modes of: 


_ Conveyance, 


The other impropriety in the common recovery is the very. 
ridiculous and abfurd fiction by which the ſtatute is evaded. 
There have formerly been many queſtions arifing upon miſtakes: 
in ſuffering recoveries, which, as often as they have been argued, 
it "bath been attempted- with great: ingenuity to decide upon 
5 principles: but how can ſuch a fiction be ſupported, or any 
thing” relative to it, 5 7 10 ſolid ground or argc f. _—_ men 


ting a Biſhop, Dorner, i in hie Hiſtory;. ſomewhere, mentions an act. 
of Charles the Second, with: regard to- drawing: of horſes a · breaſt on 
the highways, which was ſo impracticable, that the Judges * their e eir⸗ 
cuits directed the grand juries not to put it in execution: this feems, how- 
ever, to have been aſſuming a very extraordinary liberty with an act of par- 
lament, and that ſo recent a one. Sir Robert Berkely, indeed, one of the 
judges in the time of Charles the Firſt, took upon himſelf to advance 
in his charge to the grand jury in Yorkſhire, that in ſome caſes judges 
were above an act of parliament. Ruſhworth, vol. i i. p. 364. 1, 8 

I cannot help here taking notice of what ſeems to be 71 very great im- 
propriety (permitted every day in the eourts of law), vis. the treating mo- 
dern ſtatutes as being ill penned, or not- having been properly conſidered: | 
they are the acts of the legiſlature of this country, and therefore ſuch ri- 
dicule eternally thrown upon them 1s ſurely not ee a reverence to 
the laws, 

[x] He may indeed, fince Fe ſtatutes of Henry the Seventh and Henry, ' 
the Eighth, convey likewiſe by fine. 
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af fortune and rank in this country never enter a court of juſtice.” | . 
but to go through this moſt ridiculous ceremony: can the ſer- 
jeants who mutter certain jargon, or the judges: who preſide, ex- 

plain to ſuch a perſon what is going forward? what an im- 110 
preſſion muſt this leave with regard to other legal proceedings | | 
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In this enlightened” age, when: other: queſtions are decided with ; 1 
fuch ſtrength and force of reaſoning without that refined ſubtlety | 0 
which formerly. prevailed. to the diſgrace of the law, it is high ll 


time that there ſhould be an end of ſuch . wn R 
pery EP POR ARNE (6201550 „ 10 
N Eo bs 0 » . 4 
CU M ae waſto fatto i 1 hereditate alicujus con ſuevit fei * de 
prohibitione vaſes, per qued breve multi fuerunt in errore, credentes 
guod gti, qui vaſtum fecerunt, non babuerunt neceſſe reſpondere, nift - 
tuntum de vaſta facto poſt prohibitionem ets fact am, dommus rex ut 
hujiſmodi error tollatur, &c.] This chapter of the law deſerves - 
natice, as it ſnews that the ſtatutes of the greateſt conſequence at 
this time were little known to the generality of the ſubjects. 
Waſte had been expreſsly forbidden by Magna Charta, as well 
as by the 3 Edw. I. cap. xxi. and yet we find that theſe ſtatutes 
either were not known, or not conſidered as binding, for it was 
expected. that the Penalties might be evaded, If, expreſs, notice 
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07 It is to he wicked; that the ditions: RO IHR in the common 
action of an ejectment were altered: no client can poffibly be made to 
comprehend the reaſon of ſuch fiction: if it is anſwered that there is no HH. 
occaſion for his underſtanding it, I ill inſiſt that myſtery ſhould always i 
be removed, eſpecially when no one bad conſequence can be ſuggeſted - " BW 
from ſuch an alteration. . Fabian Philips, in his Treatiſe on Capias's and i 
Proceſs of -Qutlawry,. gives. this account of the introduction of the leaſe 0 it 
and relesſe;ufed by our conveyancers: © It was firſt contrived by Serjeant | 
56. Francis Moore, at the requeſt of the Lord Norris, to the end that ſome - Wl 
«of his relations ſhould. not know what ſettlement he had made ;” | 
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was not given by a writ to forbid the committing waſte. It is a 
neceſſary maxim in all laws that ignorance ſhall not excuſe; 
and yet, before the uſe of printing, it was in many caſes attended 
with hardſhip, as it is even at preſent, from the multiplicity of 
penal ſtatutes. The Vear Book of 39 Edw. I. T. Paſch. lays it 
. down that the reaſon, why no one ſhould be allowed to ſay he 
hath not been acquainted with the law, ariſes from the fiction of 
every perſon. being repreſented in parliamenrt. 
-+6, know that moſt of the ſtatutes are printed; but it does not 
« appear that every man is bound to buy the book of Statutes, 
-66 nor to ſearch at the Tower, nor to underſtand the language 
ein which they are ls 5 


©. e AP. XXV. 


2 I A non 7 aliguod breve in Cancellarid, peu jak en 
habent tam feſtinum remedium, ficut per breve nove diſſeifine, dominus 
rex volens ut celeris fiat juſtitia, &c.] The remedy by this, or any 
other writ of aſſiſe, is now feldom ' uſed, but was formerly com- 
mon [a], from the greater expedition in attaining the right. 
Lord Coke [] informs us, that it was called an aſſiſe of novei 
diſſeiſin, in e to an ancient diſſejfin, The Juſtices in eyreſ c] 


B | 


2] Hobbes's Dial: between Larger and Philoſopher, Works, b. 555. 
ed. 16 %/%«é4ͥ 1 

a] One volume o the Fade entitled, Le Tis PA Afiſes, con- 
tains chiefly deciſions upon writs of this kind. Aſſiſe is likewiſe one of 
the principal heads in Fitz-herbert and Brook's Abridgement. 

[5] In his firſt Inſtitute, | 

c] I find by a record of the tenth of Edward the Firſt, that the roſtices 
in eyre were obliged to attend the parliament. They write therefore to 
the biſhop of Bath and Wells (then chancellor) to know the king's plea- 
ſure, whether they ſhould not adjourn the eyre in Cornwall, as it was fo 
diſtant from Weſtminſter that they ſhould not be able to be preſent at 


the parliament which was then ſummoned. The Juſtices indeed mention. 
another 
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avthis time went their cireuits but once in ſeven years; there- 

fore a diſſeiſin committed before the laſt eyre was called an an- 
cient diſſeifin, whereas that committed after it was called a novel 
diſſeiin. The reaſon why aſſiſes were more expeditious than 
other remedies, aroſe from no eſſoin being allowed in them, 
and likewiſe that in an aſſiſe the jury is to appear as ſoon as the 
defendant; but in other original writs no jury is to be returned, 
till the parties have appeared, and are at iſſue. This chapter, in 

every part of it, ſpeaks with proper warmth againſt delays in pro- 
curing juſtice. Thus alſo an ordinance of Charles the Seventh 
of France, in the year 1454, directs, Que les matieres poſſeſ- 
% ſoires, et de novel diſſai in, ſeronts decidees le plus brief que 
«. faire ſe peut; car autrement, par * longueur des ne les 
«© proces ſeront quaſi immortels I d]. 

It appears by this. chapter, that the ſheriff uſed to take an ox 
boch from. the. diſſeiſee and the diſſeiſor: his claim upon the 4% 
fſeiſee probably aroſe from the. reſtoring him to poſſeſſion; the 
ſtatute however very properly directs, that for the future he 
ſhould only claim this fee from the diſſeiſor, who was certainly 
the perſon: to be. puniſhed; and it likewiſe enacts, that, if there 
are more diſſeiſors than one named in the writ, the ſheriff ſhalt 
only be antitled to one . From this a very ſtrong argument 
may. be drawn againſt the practice in many officers, who, when 
the names of many perſons are inſerted in one inſtrument, are 

but too apt to charge ſeparate fees. 

There is a right of fronage mentioned 1 in this chapter, for 
which a novel. di Nin will lye. As this term does not fre- 
quently occur, in. our law, it may not be improper to mention, 
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another reaſon in a kind of confidence to the chancellor, Viz: that there 

had been a great ſcarcity; and they imagined, ** fi veniamus ibidem” (viz. 

into. the county of Cornwall) © macras genas reportabimus.” Fetyt Mſſ. 

vol. XV. Pp. 24, & ſeq. 0 ; 15511 
14] Ord..Royales, e 


that 
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that Du Cange ſays it is a right of toll for weighing goods, pro- 

bably at a fair, and that trona fignifies à pair of fcales [e]: be 
likewiſe derives Troy - weight from this word; how juſtly I will 
leave to etymologiſts. From ignorance of this term, rronour des 
laines, which occurs in the thirteenthi chapter of the firſt of 
Henry the. Fourth, 3 is tranſlated finder, and not Nr of wool. 


CAP. XXX. 


IEM ordinatum eft quod juſtitiarii ad e n eenati, 
non compellant juratares dicere precisè, fi fit, diſſeifina vel non; dum- 
modo voluerint dicere veritatem facti, et petere aurilium juſticiari- 
verum: ſed fi ſpont? velint dicere quod diſſeifina fit, vel non, admit- 
tatur eorum veredictum ſub ſuo periculo.} The latter part of 
this chapter ſhews, that the conteſt between judges and juries 
Was of a very different nature at this time, from what it hath 
been of late years. The reaſon of this ariſes from what I have 
before obſerved, with regard to its being very common anciently 
to bring attaints againſt juries, aud an angry or diſhoneſt judge 
therefore drove them to the finding an improper verdict, in order 
to ſubject them to this ſevere proſecution; 4 admittatur eorum 
veredictum ſub ſuo periculo. As this law is unrepealed, there can 
therefore be no doubt but a jury may find what verdict they 
pleaſe, and the misfortune is, that they run no riſque at preſent 
of an attaint; there is however generally ſuch. moderation in 
juries, that they ſeldom abuſe this . 13 61 39 


ſe] There is at Edinburgh a church which i is. called the T ne- durcb, 
and probably from the frona, or public ſcales, having hung oppoſite 
to it. There is likewiſe in the Rolles Gaſtognes, publiſhed by Carte, a 
record thus entitled, De officio fronagii, et peſagii lanarum,” p. 269. 
which agrees with Du Cange's fignification of the word. In the North 
of England, the ſtilyard, with which butchers meat is is weighed, is ſtill 
called the trones. 


This 


nnn, ag 

This chapter is generally called the Statute of N Prius; it 
relates to actions depending in utroque Banco, without any no- 
tice of the court of Exchequer; nor is there any mention in 
14 Edw. III. cap. xvi. (which likewiſe regulates the authority 
of juſtices of Ni Prius), but only of the Chief Baron of the 
Exchequer, This is a further proof of what J have before ob- 
ſerved in the comment upon Magna Charta, that the Barons of 


the Exchequer were not anciently conſidered, as having the ſame 
office or powers with the Wien of the King's Bench and Com- 


mon Pleas [ it 1. 
CAP. XXXIIL 


2 IA multi tenentes erigunt cruces in tenementis ſuis, aut erigi 
Permittunt, in prejudicium dominorum ſuorum, ut tenentes per pris 


FF ] There is, amongſt Mr. Petyt's manuſcripts, an anſwer drawn up 
by one Fanſhazy to ſome queries of Lord Buckhurſt, with regard to the 
offices in the Exchequr. By this it appears, that, in the time of Queen 
Elizabeth, the fourth baron was that baron who is now called the Curfitor 
Baron; the offices of the Lord Chief Baron, the ſecond and third baron, 
are ſtated alſo as being diſtinct, The barons of the Exchequer did not 
rank ſo highly as the juſtices of the King's Bench and Common Pleas, 
as Robert Shute * was appointed ſecond baron, in the twenty-firſt year of 
Queen Elizabeth, with all the privileges and precedence of the juſtices of 
either of thoſe courts. See Dugd. Orig. Jur. Robert Shute conſtit. 
e ſecundus Baro, et quod reputabitur, et erit in eo ordine, gradu, eſtima- 
„ tione, dignitate et præheminentia ad omnes intentiones, prout aliquis 
© inferior Juſticiarius de Banco vel de Communi Banco eſt vel eſſe debet. 
<« Teſte R. apud Weſtm. 1 Junii.“ Pat. 21 Eliz. He was afterwards, 
however, in the twenty-ſeventh year of Queen Elizabeth, appointed 
one of the juſtices of the King's Bench. Ibid. Mr. Selden obſerves, 

that the Barons of the Exchequer were ſo called, becauſe they were 
anciently made from ſuch as were barons of the kingdom, or parliamen - 
' tary barons. The ſame reaſon is given for the appellation of barons of 
the Cinque Ports. Clarke on Coins, p. 452. citing the Titles of Ho- 


nour. 
* From who I happen to be lineally deſcended. 
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vilegium templariorum et hoſpitallorum tueri ſe paſſint canirg capi- 
tales dominos feodorum: flatutum eft, qudd bujuſinodi tenementa capi: 
talibus dominis aut regi incurrantur, eodem modo quo ſtatuitur alibi 
de tenementis alienatis ad mortuam manum.| This abuſe of the 
Knights Templars, together with another (provided againft by 
the 43d chapter of this law) of declining determinations in the 
king's courts, as alſo their large endowments [g] and riches, 
ſeem to have been the cauſe of the diffolution of this Order, in 
the following reign [h], rather than the crimes of which they 
were accuſed, Many learned men have written in defence of 
them, particularly Mariana, Boccace, and Dupuy [i]: Stubbs 
likewiſe aſſerts, that they had done nothing which deſerved this 
perſecution ; Voltaire ſays, Que deux cent temoins les ac- 
« cuſerent de renter Jeſus Chriſt (en entrant dans Fordre) de 
„ cracher ſur la crojx, et d'adorer une tete dorẽe montee ſur 
quatre pieds, et que le novice juroit de s'abandonner 4 ſes con- 
« freres.” This agrees with the charge likewiſe in Dugdale's 
Monaſticon [4], where the examinations are printed; but the 
proof is very de fective. Their excluſive privileges were equally 
convenient in other parts of Europe [I], and produced the 

- RE 4 ſame 

[g] For wealth is erime enough to him that's poor.” Denham. 

[+] There is in Cox's Hiſtory of Ireland, p. 89. an order to Sir John: 
Wogan, Lord Deputy, in the year 130), to ſuppreſs the fraternity of 
Knights Templars. The moft complete collection perhaps of what re- 
lates to the aboliſhing this Order is to be found in the Petyt MAE vol. xxi. 
p-. 30, & ſeq, They were ſo perſecuted in the time of Edward the 
Second, that a valet of this king, whoſe name was Auger, and who had 
made a vow not to clip his beard, obtained a writ of privy ſeal, certify- 
ing, that though he wore his beard in this manner, he was not a Knight 
Templar. Ibid. p. 50. | 

li] Puteanus in Latin. See likewiſe Mariana's Th. de Eſpan. vol. i. 
p. 597. Madrid, 1669. 

[E] Vol. ii. p. 559. 

0] Sir David Dalrymple mentions, that the Crofader had fo many 

3 and 
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hy me petfeeuti on of the Order. Tlie Writers iti deferice of the 
Jefuits attribute their preſent troubles to the fame cauſes. 


C A P. XXXIV. 


 PURP EU ef, hae „ homme raviſe femme; eſpouſe, damoiſelle, 

ou autre femme deſorinet, far la bu elle is fe eſt afſentue, ne avant, ne 
apres, eit judgement de vie et membre. Et enſement par la ou homme 
faviß femme, dame, eſpouſe, damoi alle, o autre femme à force {tut 
feit ke ele ſt aſſente apres) eit tel judgement comme avant eſt dit.) 
This is the ofily chapter in the old law French, in this whole 
ſtatute, which confiſts of fifty chapters; and, what is ſtill more 
ſingular, the latter part of this chapter is in Latin. It likewiſe 
makes a very extraordinary diſtinction between a rape, and a rape 
by force, which at firſt ſeems unintelligible, but receives an ex- 
planatioh by ſome writers on the French law, who make the 
rapt and viol different crimes. The firſt of theſe was only a ſe- 
duction of a ward, with intent to marry her, which is a miſ- 
demeanor ; the viol on the contrary is what we underftand by 
the word rape, and is puniſhed capitally. This diſtinction like- 
wiſe accounts for the difference of opinion amongſt our writers 
on the criminal law, whether rape was a felony or not before 
this ſtatute. The vis or rape was felony with us, as in F rance; 
the 55 (or ane was not [J. Stiernhook makes the ſame 
| di.ſtinction 


and ſuch extenſive privileges, that it was often neceſſary to renounce 
them in contracts, . Renunciantes omni privilegio, maxime crucefigna- 
* torum. et cruce fignandorum,” Chart. Morav. vol. i. p. 102. Canons 
of the Church of Scotland in 1242 and 1269, p. 19. Edinburgh, 

1769, 4. 
nl Vouglans, who is an author of ſome repute, on the criminal law of 

France, i in his chapter on the viol, cites this determination from Brunau, 
who hath likewiſe written a treatiſe on the ſame ſubject. 

* Je rapporte de Brunau à ce ſujet un exemple memorable, qui fait affcz 

= fentir combien cette preuve eſt dangereuſe, et equivoque (ſe. de Viol), 
© 3 & et 
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diſtinction, i in the old Swediſh law, between the vis and raptus 
« Raptus in volentes etiam committi poteſt, vis non niſi in no- 
« lentes; illius pœna exilium fuit, hujus etiam vitæ ſuppli- 
& cium [A].“ By ſome of the antient laws of Europe, the con- 
ſent of the woman raviſhed, after the rape, purges the offence; 
by others not. By the law of Scotland, the conſent afterwards 
prevents the puniſhment of the criminal [o]; with this agrees 
that of Bretagne [y]: on the contrary, by the Engliſh and many 
other laws, the conſent afterwards does not alter the erime. 
Great attention is ſhewn, by ſome of the old laws of what are 


called barbarous nations, to the protection of the chaſtity of wo- 
men: * Si qua fœmina vadit in itinere inter duas villas, et ob- 


« et combien le juge doit ſe tenir en garde contre ces ſortes d accuſations. 
Un juge ayant condamne un particulier, qu'une femme accuſoit de 
< yiol, à lui donner une certaine ſomme par forme de dommage et interets; 
6 il donna en meme tems à ce particulier la permiſſion d'enlever a cette 
femme Pargent qu'il venoit de lui donner, ce que le jeune homme n'ayant- 
< pt faire, a cauſe de la reſiſtance vigoureuſe que lui oppoſa cette femme; 
e le juge ordonna à cette derniere de reſtituer la ſomme, ſur le fondement 
* qu'elle auroit pd encore mieux defendre ſon corps que ſon argent, fi 
« elle Leut voulu. Vouglans, p. 498. Paris, 1757, 4. It is amazing. 
that it ſhould have eſcaped theſe two writers (as well as perhaps the 
French courts of juſtice), that this caſe is in circumſtances and terms pre 
ciſely one of Sancho's moſt famous decifions whilſt governor of his iſland;. 

[z] De Jure Sueorum Vetuſto, lib. ii. cap. ix. 

[e] Erſkſ. Inſt. p. 482. 

[el Rape is puniſhed with death by the laws of Bretagne, if the womam 
is not a public ſtrumpet; or, though a public ſtrumpet, if ſhie lives with 
ker huſband. D Argentrẽ, p. 2050. One of the Venetian ſtatutes, on. 
the other hand, ſpeaks: in terms of reſentment againſt this charge by z 
proſtitute, dando fede à la ſua ſemplice querela, coſa. in vero che da 
grande mormoration a tutti,” Ordin. of the 20th June, 1520. Stat. 
Venet. Venetiis, 1729. p. 21. A. inter Leg. Crim, Forbes, in his 
Inſtitutes of the Scotch law, lays it down, that a woman may be con- 
vided of raviſhing a man, vol. ii. 2. 12 25.1 Glanvill ſeems to ſuppoſe the: 


fame. See J. 14. c. 6. 
6 7 | « yiavit 
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« yiavit eum aliquo, et per raptum denudat caput ejus, vr ſol. 
& mulctetur; fi ejus veſtimenta levaverit, ut uſque ad genitalia 
« denudet, vi fol. ſolvat; et ſi eam denudaverit, ut genitalia ejus 
« appareant, vel poſteriora, x11 ſol. ſolvat [q].” In the warm 
climates of Spain and Italy, leſs injuries, or even the approach to 


a woman is made penal. There is a law of the Wiſigoths “ne, 


« abſentibus propinquis, mulierem medicus phlebotomare præ- 
« ſumat [r]” "BY 6 Neapolitan ordinance, in 1571, this is ſtill 
carried further, and it is made a capital crime in thoſe, . che per 


« forxa buciaſſero le donne, anche per ſolto preteſtio di matrimonis [5]. 
No law however goes ſo far in the puniſhing this offence, as. 


the following: Si in domo aliqui vis feminæ adhibetur, capita 
« violatoribus amputari debent, et præterea quicquid brutorum 


44 jn domo eſt occidi debet, ſcilicet pecora, feles, canes, anſeres, 
ee gallinæ [].“ It ſhould ſeem from this, that it was thought 


incumbent upon the geeſe to have defended the women at leaſt 


by their cackling, and that the Germans had heard of the capi- 
tol's having been ſaved by the timely warning of this animal. 


By the ancient laws of the Ægyptians, the raviſher was pu- 


niſhed in the offending part: 7 juev yap Grooapers vurcπ excubepay,. 
mpooHlakas eroronervai re cid dic [4], as alſo about the year 1086, 


in n this country [C20]. 
It 


[2] Lindenbr. Leg. Alemann.. p. 378. 

Lr] Lindenbr. p. 203, 
| F5} Giannone, vol. iv. p. 249. 

[.] Speculum Suevicum, cap. coli. & 1, 2. 

[4] Diodorus Siculus, I. i. c. Ixxviii. 

[] Saxon Chron. p- 190. J ip bpile caplman kembe ps pimman 
bine unSancer, ona he poplear da limu %e he mid plea ode. Which 


Biſhop Gibſon gives the ſenſe of by rendering the latter words, privatus: 


fait genitalibus : but I think that Mr. Lye is not ſo happy in his Anglo- 
Saxon Dictionary, when he tranſlates them cum guibus luſit, as pleagode 


here implies an abuſive 1 injury. The puniſhment. indeed of caſtration, as 
alſd 
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Tt hath always beet tequire@ in rhoft parts 6f the world, that the 
complaints for this offence ſhould be triate within a certain time. 
Thus by the laws of Navatrfe: „Las mocat y dontellus tt rupadas 
& ion puedan pedir fis birginidad 6 Mrupo, ſin dentro de quattro meſes 
Co deſpites g tie Fuerth desfloradas, o que 4 ſolo fu diths dellas non ſe de 
4e fe nit 2 — hi credilo [x]. By the Sicitian Chngtitutibns, the 
complaint ſhould be made in eight days: by out law no parti- 

cular time is fixed for the accuſation; but; if not recent, it al- 
ways affords the ſtrongeſt argument of prefumption in favour 
of the perſon accuſed []. 

This part of the 1525 having made it felony i in the man to 
commit a rape, ſuddenly changes from French to Latin, and en- 
acts, “ $i uxor ſponte reliquerit virum ſuum, el abierit, et motetur 
ie cum adultero filo, amittat in perpetuuni actionein petendi dotem 
& fam, niſi vir ſuus ſponte et abſitte cbbrtione ecclsſiaſlitd tam re- 
& conciliet et ſtcum cobabitare permitlat. 'The occaſion of this 
ſudden change of the language, and in the middle of a chapter, 
probably aroſe from what I have before obſerved, that, when a 
law relates to the intereſts or concerns of the clergy, it is gene- 
rally in Latin. Now adultery and fotnication ate only offences 
of ſpiritual conuſance, and never were criminal in this country 
either by the common or ſtatute law, but in the time of the 


alſo of putting out the eyes, ſzems to have been very common in the ſame 
century for the offence of ſtealing, to which ſucceeded the cutting off the 
right-hand. See the Saxon Chronicle, 

[x] P. 256. 

[ 3] There is a very Gogular law of the kingdom of Artagon with re- 
gard to rapes ; Nulla puella audiatur ſuper virginei pudoris violentia, 
« fi per unum-diem et noctem tacuerit. Si probatur violentia, vir debet 
«© cum ea contrahere / ſit par; et fi par non fuetit, donet ei talem virum 
&« qualem habere poſſit ante violentiam factam.“ Fueros del Reyno de At- 
ragon, p. 164. The child of a woman, conceiving after à tape, is legi- 
timated by the ancient laws of Sweden, and the ehild is alle brukbarn, 


3, e. flius lute. SPARE, 1. ii. e. ix. 
commons 
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commonwealth, and protectorate. By an ee in 1650, 
Veneri Martique timenda, 

it is made felony, without benefit of elergy, in both man and 
woman, to commit adultery or fornication [z] ; the firſt offence 
is puniſhed with impriſonment for three months, and the ſecond 
with death. Theſe ſtatutes could not have continued long un- 
repealed, even if Charles the Second had not ſucceeded | to the 
throne. 

| Though adultery and fornication are made criminal by the las 
of many countries in Europe (thoſe of Lucca for example puniſh 
by a fine and baniſhment for a year), yet I cannot find any which 
approaches to the ſeverity of the ordinance of the common- 
wealth, except a law of Sicily, „&. quis cum volente et acguieſcente 
&« vidud ſtuprum commiſerit, flammis ultricibus exuretur [a]. Joſeph 
Scaliger ſays indeed, that he was at Geneva, when a very hand- 
fome and young woman was drowned for this offence [5]. The 
execution according to his account drew tears from the eyes even 
of the Calviniſt miniſters. 'T he Zgyptian puniſhment was whip- 
ping the adulterer, and cutting off the noſe of the adultereſs ; pro- 

bably, that ſhe might not occaſion the ſame crime for the fu- 

ture [c]. It ſhould ſeem, that it was not unufual to burn the widow 


[z] It hath been ſuggeſted to me by a perſon of great learning, that, on 
a literal conſtruction of this ordinance, fornication may not be puniſhed. 
as a felony, I admit, that there might be an opportunity of making this 
objection on the part of the criminal, but (not to mention other reaſons) 
it was certainly otherwiſe underſtood during the protectorate. See the 
Index to Scobell, printed in 16 58, by permiſſion of. the protector (title, 
Fornication), Dio Caſſius informs us, that ſome of the Roman ſenate, to 
pay their court to Julius Cæſar, had thoughts of propoſing a law which 
gave him an indemnification againſt proſecutions for this en i 
A 9 unc ö ccuIg a OSDνν oN H ey Ts ETipaſion 1. xliv. 

fa] Conſt. Sic. p. 251. Panormi, 1637, Fol. 
e] Scaligerana, p. > Cologne, 1667. 

le] Diodorus Siculus, I. i, c. Ixxxi. 
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thus offendin g by the Jewiſh law; at leaſt 70006 _— to 150 


niſh T amar in that manner =. 


CAP. XL. & XIV. 


D E mareſeallis domini regis, de feodo camerar*, cuftol bofiorum 
in itinere juflitiariorum :—ordinatum ęſi quod de gualibet aſſiſa et jura- 
ta quam cuſtodiunt, capiant decem denarios iantùm, et de cirogra- 
gbis nichil. —De his gui vocati ſunt ante juſtitiarios ad defendendum 
placitum ſuum nichil capiant pro ingreſſu vel egrefſu, ad placita coro- 
na de qualibet duodend x11 denarii tantum capiantur.] J have in the 
text taken part of the 42d chapter and part of the 44th, which 
both relate to fees claimed by certain officers, and between 
which a chapter relative to the Knights Templars is moſt im- 
properly inſerted. The chief reaſon of my making any obſerva- 
tion upon this part of the ſtatute ariſes from the words ſeeming 
to afford a ſtrong inference, that the courts of law were not at this 
time open courts in the ſenſe ſe] that they are now underſtood ſo to be. 
An open court at preſent is generally ſo crowded by idle ſpectators, 
that no one, who hath any real buſineſs to do, can have acceſs ;- or, 


If he procures a ſeat, he is not ſo much at his eaſe as thoſe whoſe 


intereſts are depending have a reaſonable right to inſiſt upon. 
This ſtatute therefore directs, that the plaintiff, or defendant, 
ſhould pay nothing; ; but by implication. ſeems to allow that thoſe 


Ja Geneſis, eee, 56 £555, | 
Te] In the modern ſenſe of an open court, the legiſlature could never 


have allowed any fees to be taken for admittance. I do not recollect to 


have met in any of the European laws with: an injunction that all cauſes 


ſhould be heard oftiis apertis, except in thoſe of the republic of Lucca. 


See l. i. c. x. Luccæ, 1539, Folio. In Scotland, by a ſtatute of William 
and Mary, cauſes muſt be tried with open doors, rape, ſodomy, and the 
like, being excepted; and I am informed, that the propriety of this 

regulation is found by experience, as it permits the judge and jury to aſk 
queſtions with greater freedom,. and F idle people from er 


many bad leſſons. 
which 


016 BDW ARDEL hs 


who probably conſtituted the idle part of the audience, ſhould 
pay one penny each for admittance, which may be nearly equal 
to a ſhilling at preſent : ſo that, if the ſpirit of the law was at 
tended to, it: would, in a great meaſure, prevent what is now ſo 
| ſenſibly felt as an inconvenience. The ſtatute then injoins the 
Judges, in theſe emphatical words: Quod dominus rex juſti- 
te tiariis injungit in fide et ſacramento quibus ei tenentur, quod 
4 fi hujuſmodi miniſtri contra prædictum ſtatutum in aliquo 
6 jverint, pœnam eis iufligant rationalem.“ When the ſervants 
of judges at the Old Baily, and the officers of the- courts in 
Weſtminſter-hall, have, u pon certain occaſions, taken not only 
Aa en from the ſpectator, but even inſiſted upon gold; are they 
not within both the letter and ſpirit of this law ? and is it not in- 
eumbent upon the judges to put it in execution agreeable to 
what is injoined by the ſtatute? 
Other parts of the law relate to the from of the aambeles, 
whb was entitled to a palfrey [f] de tenentibus per baroniam ; 
and, if ſuch a tenant is an abbot or prior, the chamberlain is to 
be contented with his upper veſtment, or rather the price of it: 
for, ſays the ſtatute, it is more decent © quod viri religiofl finem 
6 faciant pro ſuperiori indumento, quàme exuantur.“ Theſe little 
circumſtances her Kessel the manners of the times. 


: 7 
* 4 ; a 
. 443 : 
p 17 1144 AS 


" 20 3572} Ne 7 A p. XI. vIl. 
1 
PR o ο 7% quod ague * Humbre, Ouſe, Trente, vs 
Eyre, Dervent, Wers, Nid, Yore, Swale, 7. 66, et omnes alie aque 
in quibus Jalmones capiuntur in regno, ponantur in defenſe quoad fal- 
monies copiendos, a die nativitatis Beate Marie, uſque ad diem Sancti 


Marta et | Ones: for falmonets non Wen nec defiruantur 


bF] Thinperquits; of a palfrey was probably claimed by the cham- 
berlain, for introducing the tenentes per baroniam to do homage. | chan 
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an Triſh ſtatute of 11 Eliz. cap. iv., for the preſervation of ſalmon, by 


1 
3 


ſtream. Fuero Juſgo, p. 591. There are alſo very minute regula- 


in ſome parts of England for a 1 or 1 


* 
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146 
per retia, vel per aliqua ingenia, a medio Aprilis, uſque ad nativita- 
tem Beati Foannis Baptifie.} There are many ancient acts of par- 
liament in the Statute book for the preſervation of the ſalmon, 

and ſtill more Seotch laws of the ſame import Ig]: the reaſon; of 
this particular attention aroſe from ſalted fiſh, and eſpecially ſal- 
mon, forming great part of the winter's proviſion, which appears, 

by the accounts of ſtores for the religious houſes, in Dugdale's 
Monaſticon. Hector Boethius indeed informs = that the an- 
eient Scots lived almoſt entirely upon fiſh P. 

Not only private houſes relied upon this ſupply, but armies at 
this time could not be otherwiſe marched or ſubſiſted; there i is, 


in Rymer [I], an order of Edward the Second, to e 3000 
| dried 


[el By one of the Black acts, it is made pendt' in Scotland to „nb any 
ſalmon for the ſpace of three years, which it muſt have been very difficult 
to enforce, as ſalmon made one of the great ſtaple commodities of the 
country for exportation. There is likewiſe a very fingular proviſion by 


which all ſwine, which feed. on. the ſtrand where the ſea ebbs and flows, 
are forfeited ; it being ſuppoſed, by the preamble of the act, that they 
feed on the ſpawn of fiſh, and particularly that of ſalmon and eels. By 
one of the ordinances of the ancient Wiſigoths in Spain, no perſon i is to fiſh 
for ſalmon but on one ſide of the river, and that only to what in our law 
is called the flum aque, which they deſcribe to be that half of the water, 
included between the bank of the river, and the greateſt force of the 


tions to the ſame purport (during the reign ,of St. Lewis) in France. 
See Ord. Royales, p. 1. In the Gloflary to Le Moin's Diplomatique 
Theorique, mention is made, under the article Nꝝ r-ChREVAL IRR, of a right 
frequently granted in Germany by the lord to his vaſſal, of fiſhing with 
a ſmall boat in certain parts of a river. Metz, 1765, 4%. I do not re- 
member to have met with elſewhere any traces of ſuch a ſort of grant. 
In Scotland, a right to fiſh for ſixteen. 590 only is not uncommon ; and. 


[+] Deſer.. Scotl. c. xli. 1 1 Reads 
[i] Rymer, vol. iv. See alſo an order of Henry the Third to the 


ſheriff * Norfolk, to provide five laſts of herrings for the uſe of his palace 
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dried ſalmon for this very purpoſe. Thus likewiſe Monſtrelet [4], 
mentioning the defeat of the Engliſh, and their convoy being 
taken, ſays, * Que grande partie du charoy des dits Anglois 


« etojent charges de harene, et 4 ceſte cauſe la battaile fut ap- 


« pellè la battaile des harenes.” 

The regulations of this ſtatute were principally intended for 
the Northern rivers of England, which empty themſelves into 
the Eaſtern ſea, as appears by the name of thoſe which are 
enumerated. It would be indeed highly abſurd to fix the ſame 


time for all rivers indiſcriminately, as thoſe even upon the ſame 


- coaſt, if at a conſiderable diſtance, often vary in the time of the 


ſalmons coming up to them; and, between the Weſtern and 
Southern rivers compared with the Eaſtern, there is the dif- 


ference of months. It muſt be admitted however that general 
words follow, which include all rivers in the kingdom; but I. 


ſhould think that the word all, after the enumeration of the 
North Eaſtern rivers, would receive a limited conſtruction, as it 
ſometimes does; for, if the Thames was meant to be included, 
could this parliament, fitting at Weſtminſter upon its banks, 
have omitted the particular mention of it, before the other 


Eaſtern rivers [/]? : 


at Weſtminſter. Petyt, MAT, vol. vii. p. 152. The Queen of Scot- 
land likewiſe ſends ten caſks of ſalted ſalmon to the dutcheſs of Clarence, 
which Henry the Sixth directs ſhould not pay duty. See Rymer, vol. iv. 
part iv. p. 196. 

Lampries or lamperns were ſometimes alſo part of the proviſions for an 
army on its march, as appears by an order of Henry the Fifth, . De 
“ lampredis pro vitellatione exercitus regis.” Rymer, vol. iv. part iii. 

p. 36. A. D. 1418, 5 Hen. V. | 
[e] In his Chronicle, vol. ii, p. 251. Paris, 1572. 

[/] Upon looking into the ſtatute of 13 Ric, II. cap. xix. which re- 
Cites this chapter of We/tmin/ler the Second, the Thames is mentioned 
before the Humber, &c. This ſhews the great inaccuracy in the citing 


or Telgtrivg to ſtatutes formerly, before the uſe of printing. 
U 2 | After 
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After all, theſe regulations arg either tiegleQed, or, if put 10 
force, do not ſeem to have any great effect: there are ſotetimes, 
for many years together, great quantities of fiſh, aud at other 
times an extraordinary ſcarcity, both the one and the other pto- 
bably ariſing, from cauſes which we are totally ! noraut of, as 
we know. leſs of the natural hiſtory of fiſh than of any other 
kind of animals. If any new law ſhould be thought neceffary, 
why ſhould not the policy of the late Game act be adopted? 
and why ſhould it not be penal for avy. perſo n to have at his 


table fiſh -in the ſpawning ſeaſon, a well as to have a partrjige | 
or pheaſant , in the prohibited 1 times (=]? It cannot however 


done by a general law, as I faid | before; and the particular times 


mult be ſettled for the different rivers. 
This ſtatute, from the many regulations Stich it contains, 


together with the ſtatutes of Wynton, and the ſtatutes of La- 


CE SYS ©4 


> #& s * 


but the chief juſtice obſerves, that ſome of the privy counſellors, 
who had juſt taken an oath to "obſerve theſe laws and put them in 
execution before the king in council, broke through ſome of 
them even in going down flairs. 


tioned i in the Year Book of the firſt of Helly the Seventh 0 l. 


[m] There is, indeed, a ſtatute of Queen Elizabeth to this ape, 
which every ſteward of a court · leet is particularly injoined to give in 


charge, under penalties, 1 Eliz, cap. xvii. This law, however, ſeems 


to be much diſregarded, and, probably, becauſe all the bufineſsof a court- 
leet is now moſt commonly transferred to the quarter ſeſſions, 
Tn] T. Mich. p. z. * 
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1 E preamble to. this e recites IR that when murders, 

burnings, robberies, and thefts were committed, the inhabi: 
tants of the county were more willing to, extuſe the offender 
| thay. to uniſh for the 1 injury to A anger; ; it is ; alſo- ſtated, that 
17 the. lon Was not himſelf an. inhabitant of the county, yet the 
recęiver of the ſtolen. 8994s, frequently, was o, which produced 
the ſame partiality i in juries, who did not give proper fatisfation 


in damages to the Party x obbed 021. This preamble therefore 


bbed 


thews:3he;particular ere. the, regulation, of hue and cry [9] 
at, this time which! made. the, hole county., anſwerable, and 


therefore, took away from. juries the inducement to ſpare their 
countrymen when indicted. It continues bowever an excellent 


regulation of police even at this day, when Juries do not deter- 
mine between the criminal and the public; from the ſame. bla 
mable prejudices; the proviſions of the ſtatute indeed have been 
much neglected; and Hollinſhead complains, that, in the reign 
of Queen Elizabeth, the conſtable, upon notice of a a robbery, did 


0 I have given, v5 fubflance of this preamble, which is y aboltitely 


Re ling? in the min tt tranflationis. im Nast 
[o] We do not Hear at Preſent of damages or CatisfuQion fa 4 whe 


1 


bery, which at this time was generally proſecuted by appeal, becauſe it 


entitled the appellant to reſtitution of the ſtolen goods; this ſatisfaction, 
however, was not nnd to proſecutions wy indietment ak the ſtatute 


of Henri lt the Figshth. I * ei [3s 
"1 


M C8 only i is [thks ; in'the preamble to als ſradits, as alſo in the 


6th chapter, though the Engliſh title is, Hue and cry ſhall be followed. 
The term hue properly fi ignifies 2 purſuit. Thus the Count of Soiſſon 
fays s to King Lewis, „ leſſons Hue, ceſte hiennaile ; > or, let us give over 


* 1 of — poltrions,” vie de St. Lonis; Paris, 1761, Folio. 
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not conſider it as part of his office to raiſe the country. We 


find, by the preamble, that it is by no means. confined, to the of- 


fence of robberies, as the ſtatute hath been generally underſtood, 
but extends likewiſe to murders, burning; and theft. Hue and 
cry was an old inſtitution in parts of F rance, 6 6 pluſors fois 
„avons nous commandes en nos aſſiſes, que tuit Caillent à cris qui 
« avenront, et que caſcun met pein en arreſter leſs malfaiteurs 
« « ſuſdits [/].“ It is believed, however, that the raiſing the hue and 
cry is at preſent as much diſuſed in France, as it is in England.” 

This law, which conſiſts of fix different chapters, indes Gly 
to regulations of Police, which is very uncommon in theſe capi. 
tularia, or collections of laws; thoſe of Magna Charta, Weſt- 
minſter the firſt and ſecond; containing very miſcellaneous mat- 
ter, without any kind of connexion. The 4th chapter directs, 
that the walls of the great towns ſhall be ſhut from evening till 
the morning, and that watchmen ſhall patrole the ſtreets ; the 


Ith, that the highways ſhall be cleared of wood to the breadth of 
two hundred feet, in order to prevent the felon's concealing him- 


ſelf [5]: the 6th and laſt directs, that every man ſhall, according 
to his ſubſtance, have arms in his houſe, in order to purſue the 
felon effectually; the conſtables alſo are ordered to view the 
houſes at ſtated times, in order to ſee whether the owners have 
provided themſelyes with ſuch proper weapons [7]. | 
There are ſo many miſtakes in the. original F French, 0 or tranſ- 
lation of this ſtatute, that I ſhall here take notice. of them : * in 
the Li chapter, cbeſcun vile is tranſlated every country ; but it 


[:] Beaumanoir, cap. xvii. 

[5] The word, in the original, is taper, which properly fignifies to hide 
himſelf like a mole, In the Year Book of 4 Edw. IV. T. Paſch. the 
term of entabis fous la terre is applied to Humphrey de Nevil, who had 
thus hid himſelf in N orthumberland after a rebellion, 

L] This is the firſt inſtance of a power given to officers to enter a 


houſe, in order to fee if a parliamentary regulation i is put in excution. 
| ſhould 
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ſhould be every town or village, as the word vie is rendered in the 
following chapter. The tranſlation of the beginning of the 4th 
chapter is indeed very intelligible, but it by no means follows the 
original, the meaning of which is obſcure, and ſhould probably 
be thus underſtood: Nor foall- any one lodge i in the. ſuburbs of the 
foren, if NOT in ibe day-time; nor even in tbe DAY-TIME, if 
« 516 hoſt will . not anſwer for him.” In the 5th chapter, the 
wood 1s ordered to be cleared in the bighways, e 1ſlint que cet 
« eſtatut ne extende pas as heynes, ne as gros fuſz Ta]: * this is 
tranſlated, fhall not extend to.: aſhes, nor to great trees. Now 
Freſne is the French word for an aſh, and therefore Reyne, uſed 
in the ſtatute, ſignifies an oał, inſtead of an afh ; though it is ad- 
mitted that an 4%, from the thinneſs of the foliage, is leſs likely 
to conceal a robber than an vat. At the latter end of the ſame Fees 
chapter, he who makes a park is ordered to fix his wall “ atant Wis 
& quil zoy? la leeſte de deux cens pies pres del haut chemein.“ 
This word joy? ſhould moſt clearly be ſoyt, and the tranſlator 
hath entirely omitted the words Ja Jeefle, or at leaſt. In the 6th 
and laſt chapter, the word chapel de fer is tranſlated a breaſt plate, 
which can mean no other part of armour than a Belmet. Cot- 
grave, in his Dictionary, takes notice, that chapel ſignifies the 
ſame with chapeau; and Du Freſne ſays, that capellus is ſyno- 
nymous with galerus or pileus. Arioſto likewiſe uſes the word 


cappel in the fame ſenſe ; 
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[#u] Fuz or 2 is 28 ancient Celtic word, ſignifying both a foreſt and 
« O createur,. O maitre! 
« Dis moi a cette fois, 
De quel bois voulut etre 
« Le fuſt de la vraie croix.“ 

Ancien Cantique, cited by Lacombe, in his 

wy 7 Dictionary of the old French. 
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902 6 bee Perchs ne targa, ne cappel difende, een en dla 
i e La fatal Durindana [w}, ove diſcende 0 in tin 
The e of the Gloſſary to Geoffrey de Ville-Hardouin 
hath the following article on chapel de fer: t. Eſpece de eaſque 
« en forme de chapeau, duquel les chevaliers ſe ſetvoient ho 1s. le 
& combit,' pour prendre hateine; a cauſe, de la trop eat on peſan- 
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 STATUTA © CIVITATIS s LONDON EI, 


: 155 apud Weſtm' anno 13: Edwardi Regis, Stat. v. A. D. 1283 5. 


HE ſtatute of Circumſpeert Agatis, as well as the fatute of 
Merchants, already taken notice of in what hath been ſaid 
on the ſtatute of Acton Burnel, follow. next ; but I ſhall make 


ſome obſervations upon the preſent law (or rather perhaps pro- 


clamation) out of its order, as it relates to police, and paſled 


the ſame ſeſſion with the ſtatute of Wynton. Whether from 


this act's being local, or from what other reaſon I cannot pre- 


tend to conjecture, this ſtatute hath never been tranſlated, 
though it contains ſome very curious particulars, - "© RE pream- 
ple ſtates, that there were both by night and day continual af- 
frays in the ſtreets of London; it therefore directs, that no one 
« ſoit fi hardi etre truve alaunt, ne batraunt [a] parmi les rues 
a A cover ler l * that no arms of any kind ſhould be car- 

| | Tied, 


le London was at this time (as i it hath continned ſince) the metro- 


polis of this iſland. Fitz- Stephens, who wrote in the reign of Henry the 
Second, ſays, that this city could then raiſe 20,000 horſe and 60,000 
foot; and that when the citizens of other towns were ſtyled Ctves, the 
| Londoners had the appellation of Barones * : their liberties therefore make 
an expreſs article of Magna Charta. Fuller, in his Engliſh Worthies, 
ſays, that foreigners often conceive London to be the iſland, and England 
the metropolis. | 1 

Ia] J conjecture batraunt to Genify the ſame with barreterant, or quar- 
rey the French is very corrupt, and the Gloſſaries give no light. 

[8] Curfew i is written Curphour in an old Scottiſh poem, publiſhed in 
1770, with many others from the ML. of George Bannatyne, who col- 


From their being anciently thus ſtyled, the aldermen, in the time of James the Firſt, 
Infiſted upon precedency in London to knights who were of an elder creation. Petyt MT. 
vol. xliv. p. 76. in which volume 1 many other points of precedence are ſettled upon re- 
ferences to the earl marſhal, See alſo 8 40 $ Cn under the article Baxon, 
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| gulation may poſſibly have been the occaſion of | it, 
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ried, but by a grant ſeigneur, ou autre prodome de bone n ; 


and even if fuch a perſon was in the ſtreets during the night, he 


is injoined to have a light with him [e]; the puniſhment for of- 
fending againſt this part of the law is, that the conſervator of 


the peace ſhall ſend him for that night to the Tone/, which word 


I cannot find in any of the Gloſſaries ; it certainly means hows- 


ever the ſame with the Round-houſe, and was either anciently an 


old butt or hogſhead, or ſomething built in the ſhape of one. 
We ſtill retain the name of Round bouſe for this temporary gaol, 
though ſometimes they are octagon or hexagon buildings, as 
that at the end of the New Church in the Strand, and another 


in the Church- yard of Weſtminſter-Abbey. As this puniſh- 


ment ſhould ſubject the perſon confined to ridicule, it might not 
perhaps be amiſs to reſtore the original hogſhead, Inſtead of 
theſe more elegant and modern buildings. 


lected them in the year 1568, It is obſerved, in the ROW? on theſe 
poems, that, by Act 144 Parl. 13 Jam. I. this bell was to be rung 
in boroughs at nine in the evening; and that the hour was afterwards 


changed to ten, at the ſolicitation of the wife of James Stewart, the fa- 


vourite of James the Sixth. Shakſpeare ſeems to be the u writer, 


who hath tolled the Curfew at the break of day: 


« the ſecond cock hath crowed, 

« The Curfew bell hath rung, tis three o'clock.” Romeo and uliet. 
We find the coverfeu is here mentioned as a common and approved re- 
gulation; it was uſed in moſt of the ancient monaſteries and towns of the 
North of Europe, the intent being merely to prevent the accident of fires: 
all the common houſes conſiſted at this time of timber; Moſcow, there- 
fore, being built with this material, generally ſuffers once in twenty years. 
That this happened equally in London; ſee a citation from Fitz-Stephens, 
in note [4]. The Saxon chronicle alſo makes frequent mention of towus 
being burned, which might be expected for the ſame reaſon, the Saxon 

term for building being zerimbpan, 35 
c] There is a general vulgar error, that it is not lawful to go about 
with a dark lantern: all popular errors have ſome foundation, and this re- 


The 
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The next regulation is, that no tavern, in which either wine N Wt: 
or beer is ſold, ſhould receive gueſts after coverfeu. This might | - "1 
have been well intended by the legiſlature ; but it probably was | 
the occaſion of greater drunkenneſs, as, to evade it, they were | 
obliged to begin their debauch earlier [(d]. The penalty upon 
the tavern-keeper for this offence is remarkable, as the fine is in- 115 
creaſed even to the fourth offence; and I do not recollect any other | IF 
inſtance of a ſtatute going beyond the third. 

There were however deeper cauſes of theſe affrays and mes 
in the ſtreets than the reſort to taverns, as the inhabitants of this FFP 
country were formerly much more vindictive than they are at THER 
preſent: the nuniber of different ſtatutes againſt going armed, 

or wearing liveries, are ſtrong proofs of ſuch a diſpoſition and 
temper; maihem alſo makes a conſiderable head of the ancient 
criminal law, which 1s an offence we hardly ever hear of at pre- 
ſent; and Bratton mentions caſtration as not an uncommon 
-crime, for which. the puniſhment was either death, or baniſh- 
ment [e]. The obtaining deeds by violence or dureſſe is likewiſe 
frequently dwelt upon in the old law-books; and one of the 
articles formerly given in charge was, de corrumpentibus vel amo- 
ventibus drviſas. Riley [F] mentions an intolerable and increaſing 
grievance of proſecuting by appeal in the name of infants, © par 
* queux ils ſont empriſones et mult grevez;” which occaſioned 
the 31 Edw. I. Stat. ii. entitled, A Definition of Conſpirators. 
Many of the old writs in the Regiſter likewiſe prove this, as the 
writ De manſo obſeſſo per quod terra Juit mculta ;—240d feneftras in 
minutas partes ate tha Quia tenentes non audent morari ſuper 
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Cd] Fitz. Stephens, therefore, after dwelling much upon the 1 of 
the city of London, and its inhabitants, admits * ſole peſtes Londonie 
* ſunt ſtultorum immodica * et frequens incendium,” ö 

e] Lib. iii. cap. xxiii. 

L/] In his Pl. Parl. p. 292, 
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terris fuis| g] —Theſe are injuries non ngſtri generis, nec ſecali: 
notwithſtanding therefore the general inclination. to deery every 
thing modern, I cannot but imagine, that the inhabitants of 
this country are, in the eighteenth century, infinitely more vir- 
tuous than they were in the thirteenth; as the improvements 
of the mind as well as regard for ſocial duties keep pace com- 
monly with the increaſe of learning and commerce; nor have I 
ſcarcely a doubt, but that, if any thing like a regular government 


continues in this iſland, ſueceeding ages will not only be more 
refined and poliſhed, but conſiſt of ſtill more nen mem- 


bers of ſociety þ]. 
At the end of this ſtatute, the king is enabled to tas what 


alterations, from time to time; he ſhall think proper in theſe 


regulations; and the fame power, though it might alarm at pre- 


ſent, was given to Henry the Eighth, by the act of Union 


between England and en till W HE by the ſtatute of ym 
the Firſt, 


There is a period at the end of this e, which, as it is 
printed in all the editions, is abſolutely written, & Le rey 


FF : 2. It appears by the Iately-printed Rolls of Parliament, that this aſ- 
ſembly ſeldom opened without a proclamation in the Great Hall, at Weſt- 
minſter, againſt rioters, and particularly rude boys, who uſed to pull off 
people” s hats, who reſorted to parliament. 

John of Saliſbury, peaking of his countrymen in n the time of Henry 


| the Second, ſays, 


Gens penetranda tibi, prelarga, bras loquaxque, 
Et cui ni morem geſſeris, hoſtis exits: „ NR 
% Emergunt lites modicz, quas magna Humm 
* Jurgia, vulneribus fœta, necemque ferunt.“ +. 
Prefatory Verſes to the Polycraticus. 
[J 1 would aſk thoſe, who think otherwiſe of the compariſon between 
ancient and modern times, whether they ſuppoſe that, in the thirteenth 
century, any one would have thought of ſending 100,000/. to the inha- 
bitants of Liſbon after the earthquake, or would have ſubſcribed to cloath 
the French priſoners ? 
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&« pur ceo que ſes ae ſovent ou cefte enquerelez devant les 

« avotours des pleintes: this ſhould be read ont ee enquereles | ; 
&c. As for the ſignification of the words avorours des pleintes, 
it is explained afterwards to mean the ſame with auditours des 

pleintes ; what the juriſdiction or office of theſe auditors was, 

however, I muſt own that I cannot find any traces, though they 

ſeem to have been what were after wards ſtyled Maſters of Requeſts, 
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. STATUTE or CIRCUMSPECT E AGATIS 
"Made 13 Edw, J. Stat. iv; A. D. 1265. | 


85 Rowans Coun 2 "FIDE it F that this i is a 1888 
chat the words Circumſpecſe agatis de negotio tangente epiſco- 
&© pum Norwicenſem et clerum, are only put by way of exam- 
ple, and that they extend to the clergy in general. Prynne [i] 
ſtrongly oppoſes this opinion of Sir Edward Coke's, and it ſhould 
ſeem upon good grounds. One of Prynne's arguments is, that 
this ſtatute 1s not mentioned as a law by any of the chroniclers 
of the time, and particularly by Thomas Walſingham. This 
aſſertion hath been found to be true; but Walſingham, though 
he does not take notice of it as a law, yet furniſhes us perhaps 
with the real occaſion of making this ſuppoſed ſtatute; and this 
hiſtorical account ſeems to ſhew, that it was probably a writ, or 
rather inſtructions, ſent by Richard the Second to the judges, than 
| a ſtatute of Edward the Firſt. The biſhop of Norwich had 
preached up a cruſade, in oppoſition to the king, and with ſuch 
effect, that the Parliament diverted a fifteenth, granted pro bella- 
toribus conducendis, to this bigot's expedition againſt the pretended 
Pope [E]. The king afterwards iſſued a writ of ne exeat regno to 
this turbulent ecclefiaſtick, which he would not obey ; and there- 
fare ſays the Chronicle, © Rex cepit temporalia epiſcopi Nor- 
&« wicenſis in manus ſuas, eò quod inobediens erat voci ejus, 


© Records, vol. iii. p. 336. 

[De] See Thomas Walſingham, in Anglica Norm. p. 296, & ſeq, It 
was a cruſade againſt a pope, which the greater part of Europe did not 
acknowledge. Robertum olim Cardinalem Baſilici, vulgariter dictum 
& Gibenen Antipapam.” Theatr. Crim. vol. iii. p. 56. amongſt Mr. 
Petyt's Mſſ. where the proceedings againſt this Biſhop of Norwich are 


very fully ſtated, | 
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« quando (ut præmiſimus) revocavit eum per breve ſuum, cum | Wl 
6 paratus eſſet ad transfretandum, fed tamen epiſcopus re- | 1 
& dire noluit.” This ſeems to explain the occaſion of if- | | | 
ſuing this writ, and indeed the initial words of it; for, as this 1 
biſhop was popular, it was neceſſary that the king, having ſeized | fl 
his temporalties, ſhould direct his officers << cireumſpectè agere 1 
« de negotio tangente epiſcopum Norwicenſem, et clerum.“ As : | Ii 
for the word clerum, which is here added, I ſhould conceive that 1 | | 
it means this biſhop's own chapter [I], who might probably be 11! 
defirous of extending the juriſdiction of the ecclefiaſtical courts, 1 
on the articles recited in this ſuppoſed law. The common tranſ- | if l 
lation of the ſtatutes, therefore, renders it properly © the biſhop " I; 
of Norwich, and bis clergy,” not the body of clergy in general. " 
Abſtracted indeed from this explanation from Thomas Wal- it [: 
fingham, by what rule of grammar or conſtruction can a law, | {; 
which only mentions the biſhop of Norwich and 518 clergy, be ex il. 
tended to all eceleſiaſticks in general [m]? By the ſame rule of Wl. 
conſtruction, the ſtatute of regulations for the city of London, M | | 
which I have already had occaſion to obſerve upon, might be ex- Wl 
tended to all the great towns in the kingdom a]. 1 ll 
aus | 
U. Thus, i in the Chronicle of. the Abbey des Fontaines, 9 ON no- ; I 
« biliſſimè auxit, ac regulari ordine ſecundàm egregii patris Benedicti it 18 
1 normam, ut vitam degerent, multiplieiter decertavit. D'Achier, Spie. A li 
vol. iii. p. 234. where the word clerus moſt eyident]y 1 is confined to thoſe n | 
who belonged to that Abbey.. „ 
[m] If it be contended, that the word clerum does not ſignify the . 118 
ter, but the whole body of the clergy; this is contrary to a rule in the 9 jt 
conſtruction of Statutes, that, if. particular words are folloꝛed by thoſe. W's 
& which are more general, the more general words ſ all receive a confined 1 | F 
* conflruttion:” as what is firſt mentioned muſt be ſuppoſed to have been £14 


chiefly in the contemplation of the legiſlature. 
[1] There is conſiderably more of this ſtatute in the original Latin than 
bath been tranſlated by the editors of the ſtatutes. 
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- ORDINATIO- PRO STATU HIBERNLA, 
Anne 7 Ede E A: D. 1238. E _ 


TT is very fi „ b ogular, that, though this e bath found. a 
1 place amongſt the Engliſh acts of Parliament, the collection of 
Trich ſtatutes, printed by authority at Dublin, begins only with 
the ordinances of Kilkenny, in the third year of Edward the Se- 
cond. There can be no doubt, however, that this ſtatute extends 
to Irelaud, if not repealed by ſome Iriſh act of Parliament; as 
by Poyning's law, in the time of Henry the Seventh, all . 
cedent Engliſh ſtatutes are made to bind in Ireland Jo]. 10 

Notwithſtanding what hath. been ſaid by any hiſtorians of 
Davis very properly obſerves, that this eee ee aid not 
extend much further than the neighbourhood of Dublin: for 
with what propriety can a country be ſaid to be ſubdued, where 
the conqueror cannot enforce his own laws aud regulations? It 
was by very ſlow degrees only that the Iriſh were civilized and 
brought to a ſtate of ſubmiſſion. Froi art gives an account of a 
very ſingular converſation, which he had with Henry de Bafiide, 
who was an equerry to Richard the Second, and attended him in 
his expedition to Ireland. "This Baſtide was, in his youth, a re- 
tainer to an earl of Ormond; and, by : a fall from his horſe on an 
attack of the wild Iriſh, Was taken priſoner by them, continued 


To] Subſequent ſtatutes wy bind, if Ireland is mentioned. As for 
Wales, all ftatutes are now made to extend to it, whether it is ſpeciall y in- 
cluded or not, by a clauſe inſerted in the middle of 20 Geo. II. cap. xlii, 
the title of which is to explain and amend the Window-Tax A of the 
ſame year. Mr. Cay, in his very accurate Index, hath very fortunately 
taken notice of this law, under the title of Wales; otherwiſe the princi- 
pality — Poſſibly ſtill continue in annum . 


ſeven 
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#xop gears f Faptivityn and married a daughter of one of their 
chieft ains.; By: this means he, ſpoke. the Iriſh as fluently as he 
did Eyngliſh, avd. Was, pitched upon, by. Richard the Second, to 


attend. tour; iy i a Who came to do homage to him whilſt 
he, w way yo, Dub ns: The- whole account of their reception and 


nen 15 auch Tender that which we have ſhewn 


$I 4 


«  veſtus” n 4 xpenec,of t the Engliſh) « 6 et 8 affirent ce jour 
«4 la table du 915 Richard” (before this he mentions, that 
gyery Pr in common, t between theſe kings and their ſer® 
n te gt de ves avoir quils furent multes regardez des ſeig- 
& neurs, et de 8 qui, la eſtoyent, 8 bonne cauſe, car ils 
alleen „mqults 's, eft anges, et hors de contenance des ceux 
' Angleterre 8 nations, e et nature 8 encline volontiers 


% 4 veoir choles. nouvelles ; et pour lors certainement (Meffire 


« Je chan 7 c'etoit grande pouvayte, a veoir ces quatres rois d'I re- 


« land. Meffire Henry (reſpondy Je alors, &c.).” The fame au- 


thor' afterwards ſuys. that the, cauſe of theſe four kings [4] being 
willing to do homage to Richard chiefly aroſe from his bearing 
the Ar arms of Edward the Confeſſor, which are © une croix po- 
« tencee d'or et de gueules, à quatre colombs blancs au champ 
40 de leſeu et de banniere,“ inſtead of the arms ar e 
which were then Leopards, and not Lijons. "200 "70 6 

Much later than this, 1 in the year 1446, a parliament was held 
at Trim, .in which they were directed not to ſuffer their beards 


to grow on their upper lip, nor to wear ſhirts ſtained with ſaf- 
han a «Rong in his Malene upon the State of Ire- 


land, 


Do] Jehan F coiffart, to whom Baſtide ſpeaks. Froifart, t. iv. p. 204, 
8 ſeq. printed at Lyons by Jean de Tournes, vr date. 

* 7] Their names may be ſeen in Froiſſart. 

[7] Notwithſtarditig an Triſh ſtatute of Charles the Firſt, that its 
brium of the Iriſh" with regard to-plovghing by the horſes tails ſtill con- 


tinues in the North-Weſtern parts, as it does in the N. W. Highlands of 


7 5 Scotland; 


3 


1 os ERV ATTONB GN 


Und, fas, that, in the tirke of Quden 1 Elizabeth, they let their 
hair bang ſo far over their faces, that it was difficult to diſtin? 
guiſh one from another, -which greatly favoured their thefts and 
rapines on the Engliſh. Fynes Morryſon alſo, Who, ; by beilig 
ſecretary to the earl of Mountjoy whilſt lord-Heutenant of Iteland;. 
and attending him during the war With Tyrone, ſaw a | great deab 
of the manners of the wild Iriſh in the time of Queen ! Elizabeth, 
thus concludes his account of them : 1 4 «To. conclude, [not only in. 
« lodging. paſſengers not at all, or moſt rudely, but « even in their 

* inhoſpitalitie towards them, theſe wild Icith are not neh un 
« like to wild beaſts, in whoſe caves a beaſt paſſinge that way 
may perhaps find meate, but not without danger to be HM-enter- 
98 tained, and perhaps devoured of his inſatiable hoſe 25 ap "He 
afterwards adds, that the ſcürts ſtained with faffron, which F have | 
before taken notice of, were worn by them RO any change 
till they dropt off their backs OY There was indeed a Hſe 


* 9796 


Scotland ; i ariſes, 1 ſhould f imagine, from it being able 1 
collars or ether more convenient harneſs: as for the barbarity ;,the cuſtom 
which prevails in Somerſetſhire, and the North of England, to pluck the 

live geeſe, ſeems to equal it. There is an Iriſh ſtatute like- 
wiſe ageinſt the er bu tearmng the wool off the > back of live 


s Fl C ” 


of threſhing it. I have — 5 that this continues in * of the weten 
parts of Ireland, and the North of Scotland. Burning the corn is alſo 
the practice in many parts of Aſia. In Chanvalon's account of Mar- 
tinico, it is propoſed, as a moſt important queſtion | in agriculture, 
whether it is better thi oxen-{ ſhould! draw by the heal or by the. 


neck. Paris, 1761, 4 Ä By, | 

(s] Part iii. P. 16664. + ont nals; Aa! 
[i] bid. p. 180. 5 1 Frags | Xo, 2 
It was one of the articles of a 8 * Fer ye a Iriſh, that the 

two acts of Charles the, Firſt, prohibiting, che. Iriſh. to plow with, harſes by the tail, and 

burning n hn the ſtraw, ſhould | be. ee repealed. Milton? DR Pol, dan vol. 4 


* . L. M Hach gi tb eg ee W. Ano 


929 


made 


 ORDINATIO /P&OSTATU;HIBERNIA, 16; 
2nmade: at} Kilkenny, in the fortieth Jar of Edward the Third, 
whilſt the duke of Clarence was Lord Deputy, to aboliſh the 


Brabonm and introduce the) Engliſh law [a]; but this ordinance 
was certainly never carried into execution beyond the Engliſh | 


pale, any more than another made in the tenth of Henry the 
Seventh; by which the uſe of the Iriſh language was forbid un- 
der penalties (c. The firſt ſtatute, which thorough! y eſtabliſhed 
the dependence of the Iciſh, was the famous law of Sir Edward 
Poynings, ho was LINE of Ireland i in 858 Fan of 1 

che Sevelltn!! 18715 "IS 9 65 3517 Fort 

sik what hath 7250 * Sbber ved mm; any additional proof, 
the preſent ſtatute ſupplies>it; as it conſiſts of eight different 
chapters, and not one of them aboliſhes any of the Iriſh cuſtoms, 
or Brehon law); the regulations alſo have nothiug very particular 
lin them, aud are calculated only for the Engliſh pale. 

bs; ſhall therefore make; no obſervation, except on the 5th chap- 
ter, which directs, tliat the fee of the marſhal, or gaoler, from 
the priſoner,” when he is ſet-at liberty, ſhall pot exceed 4. This 
ſeems moſt clearly to prove. the right which the gaoler hath to 
Ne WN 1 Dr oe common law Key As the eriminal is almoſt 


u There * Riley's pi. "WY writ to the Juſtice of Ireland, in 


the fifth of Edward the Third, to the ſame W p- 586, as alſo an- 


other, p. 569. 9 40! ie gag e 

lu] Lord Bacon, in a ay to Secretary Cecil n I or e 
the reforming the barbarous laws, cuſtoms, habits of apparel, as alſo their 
poets and heralds, who enchant them in ſavage manners, and ſundry other 
ſuch dregs of barbariſm, vol. iii. p. 226. There is amongſt Mr. Petyt's 
manuſcripts, im the Library of the Inner Temple, 4 Treatiſe of Irelonde, 
by Sir John Dymoke. The time of its being written is not mentioned; 


but 1 ſhould 4 imagine, from the character, it was in the reign of Charles 


U the Firſt. This ereatiſe is very methodical and complete as far as it goes; 
Þut it ſcems to have been left unfiniſhed by the death of the author. 
14 Tue fers of che gaoler of Newgate, and the turnkeys under him, 
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Aways in neceſſitous eircumſtanbes, che payment aof this ſee is 
often diſputed, and always moſt juſtty co mplamed of + the ro- 
. medy however Teems to be by ſetkling a proper falary-oh-the 
gaoler, as otherwife he is moſt elearty entitled to iti. Many, b 
exclaim agdibſt: the gadler's fees us wnreaſonible;omay mot peq- 
Haps know that a . ſtate por hiscbffidersvclaimg h feꝰf 
'two guineas for an anſwer to the judges repreſeijtation, that a ; 
criminal is a proper obje&t of the king nere yzupOn⁰e ! 5 
ttanſportation y]. i ee 20 42uq3b-b10! ea odve eenninyoT 
As, in the Comment upon Magna Charta, 1 haye:mentiogei | 
the ceremonies tlirou gh which a geoteh act tat pathataent-paſſed, 
before it became a law, I ſhall here- take notice of the forms. re- 
quired with regard to an Iriſh Ratute;!! 1s 54:5 v0 bas „end, 
Sit Edward Coke fs] infortnsg us that ghe adder of pecegedings 
and ſummons in pat latent is firſtʒ o tllatolthe Lieutenant ant 
Council do certify under the igneat ſeal: of Treland; the cauſes and 
conſiderations of all ſuch acts us ſeem goddl to them: to be paſſed 
in parliament't they lire thereto 'beoffirmed; Areale oer 
deter under the/great ſeal ofiEngland fal: viigsls Ron e181 
The- Juffire of Ireland, mehriohecbn tbisoſtatutebanſwers to 


the Lord Lieutenant, and was rather a military than civil officer. 


wete confirmed By the court of — BAN 566.zi Stowe, B. iii. 
p. 1735. % k 982 03. rid Foods brawbd 0 fin ods 
[Y] It muſt be N to the honour of thoſe who bade lately held 
this office,” and the gester Puky of thefinzes5h ænatters ofſthis forty; that 
This fee has not within thefefew years been Wont, Hei 5d: 
ta] I his 1th Repbtt,7puyeegi oli taken wor blared bas 2509 
fo} See 3 and 4 Phil. àfld Mar; cap. ĩv. JIcifh dtactbichy i entitled, 
An act declating how-Poyyings law ſhall be expounted and taken. There 
is a writ of Edward'the Third, in the ot year of his reign. to oblige 
the inhabitants! of Cork, to pay the expences ef, John; Drqup, Who is 
ſtated to have beten cheſen by the oommmunity 40 attend the; k ing s ri 
council in England. Petyt NI! vol); amuiictp. d. Io nat gelle 


15 baue erer met with ahy ther — or — ahailjar purpoſe. JEN 
YT he 


ORDINA TIO-PR'O: STATU HIBERNIX. 165 
Thee Lord Juſtices of Ireland at preſent have 4ds de Camp, though 
they generally have conſiſted of an e ee and 
Bpeaket of the Houſe of Commons. 
10 There have been learned controverſies between Molpnevx 
andvothers withvregard: to\an-Engliſh.a& of parliament? s binding 
#ni:lrelabd} wherein Molyneux, who contends it ſhould not, 
hath argued ſtrongly from the Eng liſh ſtatutes not. being ſup- 
| Poled to extend to Ireland before Poyning's act in the reign of 
Henry the Seventh. Thiere is a note on the roll of the twenty- 
firſt of Edward the Firſt (entitled, De Malgfactoribus in Parcis) 
in theſe words:: Et memorandum, quod iſtud ſtatutum de 


e. verbo ad verbum miſſim fuit in Hiberniam, teſte rege apud 


„ Kenynton, 14 die Auguſti, anno regni ſui viegſimo ſeptimo: 


Et mandatum fuit Johanni; Wogau, juſticiario Hiberniæ, quod 
pte M wenge nds per Hiberniam, in locis quibus pedirs 


K uiderit, legi et publicè proclamari ac firmiter teneri faciat.” 
This: note moſt fully proves, that it was ſuppoſed the king, by his 


ſole authority cond then introduce any Engliſh law; and will 


that power be leſſened by the concurrence of the two: houſes of 
parliament? Prynne therefore, in the Preface to his Argument i in 
Lord Magwire's Caſe; "where the” point diſputed was, whether he 
could be tried by a Middleſex jury for treaſon committed in Ire- 
land, makes uſe of the following words 06 If then. the king (via. 
Edward the Third) and his counſel in Eugland might thus, by 


« their ordinanee made in England without a parliament, redreſs 


ce ſuch grievances and: failures of juſtice in Ireland how much 
* more may the king and parliament in England, &. [5]! 
The introducing the Engliſh law was fo abſolutely in the king's 
power, that a writ to the juſticiary of Ireland, in the 5th of Ed- 
ward the Firſt, recites, that though the Iriſh cuſtoms Deo de- 
< teſtabiles exiſtunt et omni juri diſſonant adeo quod leges 


<« cenſeri non debeant yet the king, by advice of his privy. 
/ 


Allr ph pI London, 1658, 4'*.. 
cauncil, 


n 7 


* My, 1 & <> 2 G — wy 
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council, will tot ſend them better; unleſs they offer a larger ſum for 
theſe alterations than they bad hitherto! given his | majeſty; rea- 
ſon to expect c]. There is alſo an order of Charles the Firſt; in 
the third year of his reign, to the treaſurers and chancellors of 
the Exchequer both of Eugland and Ireland, by which they are 
directed to increaſe the duties upon Iriſh exports [A]; which 
ſhews that it was then imagined, the king could tax Ireland hy 
his prerogrative, without the intervention of parliament. What 
would have been the anſwer of the Eugliſh legiſlature, in the 
year 16 50, to the late claim. of | independency iu the colonies, 
will appear by the preamble to an ordinance of the zd of 
October of that year: Whereas in Virginia, and the iſlands 
« of St. Chriſtopher, Nevis, and . Montſerrat; and divers other 
« iſlands and places in America, tubich were plauted at theicofl 
« ond. ſettled by the people and authority, - of this nat ion, which : are 
i and ought to be ſubordinate to, and dependent upon, England, and 
e hath ever fince ihe planting thereof, and ought to be ſulject to ſuch 
« Jaws, orders, and pe as ow ze made 2 the Mad 
« of England Le. „5 41112 43 * W at if 4 18 


%%% 
Tei Rymer, vol. i. pare i ii, p. 1 157. AD. 1277. . 


1 Rymer, vol. viii. Part ii. 205. 25 | NED, | 
Scobell, part ii. p. 132. There i is, in the fifty-ficſt volume of Mr. 


Petyt's manuſcripts, a commiſſion, in the year 1634, directed to the arch- 
biſhop' of Canterbury, the lord chancellor, and other lords of the privy 
council, by which they are empowered to prepare laws for the better ge- 
verning the colonies, which were afterwards to be enforced 10 the nigh 
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v. Ve EMPTORES TERRARUM,, 


8 7 


; 05 1 , 18 Edw. I. A. D. 1590. 


18 mould ſeew, that, before this Natute, no one, who held 
. oy and under a ſuperior lord by any ſervices, could alien with- 


* ＋ 4 
_ 


out his licence. As the lord probably inſiſted upon large fines 


on ſuch permiſſic ion, the freeholder holding under him, who now 
| began to be rather more independent, uſed to make ſecret feoff- 
ments, by which the lords loſt their eſcheats, wardſhips, &c. 
Lud durum magnatibus videbatur, ſays the ſtatute. They thought 
it therefore, on the whole, convenient to permit ſuch alienation, 
” provided the alience held by the ſame ſervices under the ſuperior 
; lord, by. which the enfeoffor held before ſuch transfer of pro- 
=] perty, and by this means the change of tenants became a matter 
of indifference : this therefore may not be improperly ſtyled the 
5 firſt great Statute of Alienation. 
a confiſts of three ſhort chapters, and nothing occurs further, 
' which it is material to obſerve upon, except that this ſtatute is 


likewiſe to be found in Riley” s Placita Parliamentaria, which 


begin with the eighteenth year of Edward the Firſt; and that 


the ſtyle of this king is, for the firſt time, Edward the Son of 
Henry [ f], which I ſhould conceive he had aſſumed to diſtin= 


guiſh him from the Edwards kings of England before the Con- 
queſt, Thus likewife Edward the Third, for a conſiderable 


F f] This ſtyle i is not.in the original, but only in _- tranſlation. The 


| inſcription upon Queen Eleanor's tomb, in Weſtminſter Abbey, is, © Icy 


« giſt Alianor, jadis reine d!Angleterre, femme al Re Edward Fitz. . .;” 
after which the words are obliterated: bur, undoubtedly, de Henri ſhould 


follow. | 
3 time, 


DD 
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poſe Tel. The moſt complete collection of 


and other ind; Ferent al.; but the Judges on confideration 


What reign many of their grants were made 1 


aL 


| ſumed this ſame appellation [m]. 


RN [#] Nouv. Traits de Dipl. t. iv. p. 530. 


vol. xxix. p. 268, & ſeq. . 
[m] See Anſtis's Hiſt. of the Garter, vol. l, p. 244. 
W ER 


i this could not be done of The kings of France did not diſ- 
| [ tinguiſh whether they were the ſecond, third, fourth, Kc. of 


their names; and, by that neglect, it is very difficult to ſettle 1 in 


TY 


3} MA» 


| time, ſtyled himſelf Edwardus, filius Edward, Edwardi fil, but 
e © changed 1 it to Edwardus poſt Congueftum 1 tertius. Henry 
the Eig th, in the greateſt plenitude of his power, thoughy it 
more Prpdent to avs. the ſanction of pafliame . hys pur- 
titles uſed 

by the ancient kings which I have happened to meet with is 
in the. Petyt Mſſ. [5]. Charles the Firſt wanted to change 2 
ſtyle i in the firſt year, of, his reign, to King! of Great erg, 
as well in all legal . ats and proceedings as in acts of 


110 


1 


8 


It is very extraordinary alſo, that the beſt F rench antiquaries 


\ ” and hiſtorians have not ſettled when the kings of France were 
* ; firſt ſtyled Moft Chriflian. Mabillon and Henault. had fixed this 
L | | o late as the year 1469, when! it was conferred on Lewis the 
1 Eleventh by Paul the Second. Monſieur Bonamy hath, however 
1 | proved, that this title may be traced as far back as Pepin, the 
| father of Charlemagne, and continued through a long ſucceſſion 
1 5 of the French kings [I. Henry the Seventh of England aſ- 


1432411 


oy 
i E 341 4 
* $ 


9 


1 Sir Edward Coke hath, in his Fir Iofitute (#} given an ac- 
Wo . | count of the different ſtyles uſed I the Lings of Hagland, 
15 1 i 

wy 

2 i | . 10 TT 4 1 Jy 
Wo | II) See 34 and 35 Hen. VII cap, ili, . KJ. n 
1 i c e 
BH [i] Whitelock's Annals Mſ. p. 4 Penes Me.” Morton. 


[7] See the Hiſtory of the Academy of Inſcriptions and Belles Lettres | 


5 
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STATUTE OF WESTMINSTER THE THIRD. 169 


in order to detect ſpurious records or deeds which may have 


been forged; he hath however omitted the change of ſtyle above- 
mentioned, Loth” by. Edward the Firſt and Edward the Third. 


Lady Tvy was indicted for à forgery in the year 168;, which was 


detected OE the W of ale and "ry sg improperly re- 


3 


cite 15 A 3, 6 tk a 4% > ; 0 0 3 | - *. 
1 : * 2 ” o wy T,# 3 *%.% 's Wd * „„ . %d . 


4 
opp State Trials, vol. vll. p p. 610. There may be another method of 


detecking ſpurious mſtruments' which ate figned by the Kings of England. 


Edward the Fourth uſed the forin of R. E. or Rex Edeardus. Richard 
the Third of R. R. which may either ſtand for Nex Ricardus, or Ricardus 
Rex. Henry the Seventh, however, ſigned H. R. or Henricus Rex, which 
form ſeems to have been adhered to ever fince; See Rymer during the 
different reigns. Before the time of Edward the Fourth, all inſtruments 
bear date Teſte Rege, withopt the Royal bgnature, | the reaſon for, which 
probably might ariſe from the Kings of England before this either not 
being : able to write at all, or otherwiſe very indifferently, The two initial 
letters ped afterward might. have Poſh ibly ariſen, from the ſame reaſon. 
Henry the Eighth, in the fixth year of his reign, ſeems to have begun 
ſigning Henry. R. See Rvmer, vol. vi. Parke” i B.. 61. —In the fame 
year alſo a Sat 18 FREIE Hemy R. „„ . 
1 511. And underneatm © 
9 4; U16 0  Throcmorton. 


This fake to * tha firſt 10 dance f 405 officer Ggning below the king. 
and was probably borrowed from the French, as two or three treaties 


occur before, where the king of France «pk in oy manner. 
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Ty OD: 1 20 e Edv. Þ Stat. ü iv. 4. b. 1203 N 


SHALL celle this ſtatute with two Later Hd. wWhiclt 
paſſed the ſame year (entitled, S/atutum de Meneid parvum et 
| articuli de Maneid). as forming but ane. ſtatute, though they are 
printed in, all. editions as diſtinct ones: in- the -twenty-ſeventl+. 
year of this king's-reigny is likewiſe another ſtatute. to, "_ ſame 
purport, entitled Sratutum de falſd: Monetd. . 
Theſe are the firſt regulations with regard to the coin, at- leaſt 

1 by authority- of parliament [#]: before this, one of the Chroni- 
cles informs us, that in the reign of King Stephen, omnes po- 
tentes, tam Epi iſcops quam. Comites et Barones,  faciebant monetam ; 
but Henry the Second, on his acceſſi ion to the throne,. novam 
fecit monetam, qua. ſola recepta erat et ac cepta in regno. This wiſe. 
alteration made by Henry. the Second [E]. in bringing all the mo- 
ney of the kingdom to the royal mint, ſeems to have been ac- 
quieſced in; but, though it in ſome meaſure. provided againſt 
the making of baſe coin at home, it could not prevent its being 
. It is very remarkable, that there does not ſeem to be 


[o] Sir Thani Rowe, j in a very. able ſ RT made i in e on the. 
fubje® of coinage, cites this paſſage from the Mirroire de Juſtices, Le 
roy ne veut ſa money impare ne amender, ſans l'aſſent des touts les coun- 
*« tics.” Ruſhw. Coll. vol. ii. p. 1218. This ſpeech is alſo printed in 
the fourth volume of the Harleian Miſcellavy. There is in the Petyt 
Mf. a requeſt of Henry the Third, in the thirty- eighth year. of his reign, 

to the king of Scotland, that he would coin money with the ſame degree 
ok allay as he had injoined by ſome late regulations. Vol. ix. p. 111. 
[7]. Philipe le Bel was the firſt king of France who claimed the ſole - 
prerogative: of coining money. Boulainv. vol. ii. Before this (as. in En- 

gland) the Great Lords coined within their own Seigneuries. 


much 
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5 wa apprehenſion, of this crime being practiſed in England, and 


that the regulations of theſe early ſtatutes are calculated to pre- 


? vent money of bad allay being introduced from abroad, parti- 
cularly from Avynein, which 1 take to-be the ſame with Avignon. 


Above. a century before this, indeed, there had been very ſevere 
examples againſt perſons convicted of this offence. The Chroni- 


cle of the Abbot of St. Peter de Burgo [2] fays, that, in the year 
1125, © Juſtitia de monetariis fit per Angliam, quibuſdam ſuſpenſis, 


* quibuſdam. dextris manibus amputatis, et aliis teſticulatis, et 


* mutilatis 12 bo and Thomas Wykes [s], in his Chronicle, 


mentions, that, in the year 1278 (which was but fourteen, years 
before the preſent ſtatute), many Jews were puniſhed ; in England 
for the ſame crime. Theſe proper examples therefore ſeem 
td have ſtopped the: counterfeiting money at home, upon which 


theſe ſtatutes to prevent, baſe coin being introduced from foreign 
countries became neceſſary. It hath already been obſerved, 
that, upon a regulation s taking place in England, it is ſoon 
adopted in France, or vice verſd; aud therefore, in the year 1306, 
there are French ordinances ſimilar to the preſent, which were 
occaſioned by the money in that kingdom being ſo debaſed, that 
there was a general in ſurrection of the lower artiſans at Paris [t]. 
No mention is made of gold coin in this ſtatute, which is ge- 
nerally agreed not to have been introduced till the reign of Ed- 
ward the Third, and this ſeems to be confirmed by the filence 
of Records in Rymer, till the ſeventeenth year of that reign. 


[7] Publiſhed by Sparkes in 1724. 
[r] It is very remarkable, after this inſtance of capital puniſhments, 


that the preſent ſtatute is ſo far from making the offence felony or treaſon, 
that it is contented, in moſt of the clauſes, with merely forbidding the crime, 


) 


[5] Gale's Collection, vol. iii. p. 107, where the bad conſequences at- 


tending this offence are very ſenſibly ſet forth. 


[:] Chronique de France, par Maiſtre Nicholle Giles, Paris, 1556. 
. Maitland 
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Maitland however proves that gold was coined! aitier fu], which 


I ſhould Father” ſuppoſe to be miedals upon coronations or ſome 
other gleat ſolemitity, than that it was commonly circulated as 


obey; efpechally”: as the Dfalogus de Scaccario "metitions' only 
ſilver. No brafs was colned till the reign of James the Firſt, 


1 
1 


when the name of farthing tokens was firſt uſed [. 

Though the offence of introducing baſe coin is ſimply forbid- 
den in moſt inſtances by theſe ſtatutes of the twentieth year of 
ard the Fir yet in ſe xen years aftetwards, by the twenty- 
ſeventh of "the lache King, it 'i$' male capital; by the twenty: fifth 
of Edward the Third, it is declared to be high treaſon; and 
even the being detected with © coining*tools or inſtruments,” is 
made equally criminal by the eighth and ninth of William the 
Third. 1 do not mean to condemn theſe laws as ſevere; bot 
there ſeems to be an im propriety it making a crime the ſame, or 


clafling it with treaſon, which hath no immediate' relation to 


it, eſpecially as there is no very material difference to the cri- 
minal, when convicted, "whether he ſuffers as a felon or as a 
traitor; and the blanching copper, in order to counterfeit ſilver, 
is only made felony by the ſixth ſection of the ſame ſtatute. 


[A] Hiſt, of Scotland, vol. ii. p. 218. See, eds: further on” bie 
head in the comment on 23:Hegy l. „ of oi ho or fe 
L Clarke on Coios, Dr43a ns: t ein bon bi ls 8 
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A co NFIRMATION « or HE CHARTERS, 


Made mM. ah 25 Ede l A. D. 1297. 


Hk Station of this cottfirttiation' af Mite Chart, and the 
Charter of the Foreſts, atofe from Edward's neceſſities, as he 


had' pieviouſty fifled all the nilenaſteries, as alſo had Aa general 


embargo ot on : wool and leather 7. et (1041.94, vs, 
11 "Though, if is only entituled, 4 Confirmation of the Chartere, it 


ſeems to contain” additional Walter, ich is perhaps” 'of more 


1 » * EY * 
„ „r 


conſtitutional 8 than an the” provilidtis or the tivd'Great 


Charters. ion 


The firſt 1 is, that n no grant given by the fies will of the people 


ſhall, by force of pretedents, become a catife of bondage; and the 
ſecond,” chat Wiener from archbifhops, biſhops, abbots, prlors, 
— barons, or the commonalty of the land, an ub pretence, ſhall 

y aid or tax be taken of Tevied, but by the common Ment of the 
2 5 aud for the common profit thereof. From this time, the 
Lom möts "veceſltity Decdlne Ar importaftt branch of the leg War 


ture . 511 971 Ie: 09010 2 1 151 pT $} 5 1 
4 eilicet et rerum facta eſt pulcherrima R Roms.” A 


- [a]. Mr. Petyt bath made this marginal, obſervation 3 in the ff volume 


of bis Theatrum. Criminalium, where he gives. a Copy 0 of the Statute de | 


Tallagio non concedendo, which agrees in many arts with the pre- 
ſent ſlatute: * Statutum de Tallagio non concedeh 0 iprimitur ficut 


ce 34 Edw. * Vid. etiam Cok, 2 Inſt. p. £33: ſed hallucinatur, vir ho- 


> norabilis, nam ſtatutum illud ſancitum fuit anno 25 Edy. J. niſi valde 
66 « fallox,” 4 - Manuſcripts, in the Inner-T I FALL Library, vol. 1 55. 16. 


59. See Camden, Anglica Norm. p. 65 3. 
[ Paſquier ſuppoles the menu peuple were fit deen to. have a 


tare in the F rench legiſlature, * that they might be taxed i the more ſeverely 
d under pretence of its being with their oxn conſent.” 8 
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Can it be imagined, that this parliament would have: permitt 
the king to levy: ſhip- money? neee 
This ſtatute conſiſts of ſeven chapters ; in he third ihe Char- 
ters are ordered to be read [a] in every cathedral church twice a 
year; they muſt therefore be in the e of "MN! Like 
ee if. not miſlaid or deſtroyed C09 1 
The 7th and laſt. chapters mention he ellen 4 la . 
toute des leynes, which is tranſlated. maletent. of wools; it ſhould be 
however maletot, which was a name given by the French to. an 
ancient and oppreſſive tax on ſalt, as appears by all their old 
| Chronicles. Boulainvilliers mentions a pun of Edward the Fi rſt, 
with regard to this tax, who called Philipe le Bel, 8 to 
levy 1 it with oppreſſi on, ſen frere de la loi Salique. 1 | 
After this confirmation of the Great Charters, follows the, fs 
mous ſentence of excommunication by the. archbiſhop of Canter- 
bury, faid to be taken from a very ancient manuſcript. By the 
eccleſiaſtical law, three. admonitions are neceſſary before this 
deadful anathema can be paſſed; the archbiſhop, however, pro- 
baby animated with particular zeal, by Edward' 8 having rifled 


[a] The moſt dignified clergy, and probably the molt learned, belongell 
to the cathedrals; it is much doubted whether the parochial clergy could 
read at this time. It is obſerved, in the Nouveau Traité de Diplomatique, 
that, 1 in all the very ancient inſtruments, the names even of the ' moſt 
dignified are ſigned by one and the ſame hand, the greater part of them 
being not probably capable of writing. Vol. i. p. | + | 

[9] Collier, in his Eccleſiaſtical Hiſtory, mentions, that the authenti- 
city of the copies of Magna Charta hath by fome been much ſuſpected, 
vol. i. P- 429- though he at the ſame time vindicates them from theſe ob- 
jections. Mr. Blackſtone hath printed the Great Charta, from an original 
in the archives of Durham cathedral; and Tytrell, in the Appendix to 
the third volume of his Hiſtory, ſays, he had the uſe of an original from 
the archives of that of Saliſbury, This was, however, not returned to the 
Librarian, as have been informed, from great a that fruitleſs 


ſearch hath been made after it. 


* 


all 


CONFIRMATION OF THE CHARTERS. 175 
all the monaſteries to carry on his wars [c], admoniſhes them 
once, twice, and thrice by the fame inſtrument, | * Pur ceo que la 


« breft6 du temps plus long delai ne ſuffre;” and then whoever 
- ſhall contravene, or in any way aſſent to the contravening, any 
of theſe articles, Eſcommengeons del corps notre Seigneur 
Jeſus Chriſt, et de tete la compagne de ciel, et des totes les 
& facrements de ſeintz eſgliſe defeverems. Fiat. Fi iat. Amen.“ 
Feta [a] gives a very particular aecount of what paſſed at the 
ben: n ſentence 10 excommunication was pronounced. 


1 Ses note e [5], P-. 173. 8 Tbis diſtreſs of Edward's Rig oc- 
cafioned likewiſe the ſtatute De libertatibus Perguirpndic made in the twenty 
feventh year of his EC a ie 


— * „ n Fine rin B 
A 25. 
| tt L. us Tap, 40 : 

. 1 = 4 q ; | f 


'STATU- 


4 
. 
9 
© 
1 
| 


" — * 2 > 
. rr e 
* , i — Y , 
m _— 3 r 2) 
- 2 — — — | Conc — —— 
2 * rg r 2 "IV. 
4 - 2 1 


— Boar, pn =: — - Py * 

r . II" ©-4 EI * 

— > * 
, . 2 ers 


1 — 
2 RY 


— — 
_ 


| | TILT 77 1s YT TAINTED. 
Nei CATTHAHYD HIT YS PIT A ARID. 
* - 


©1ty # ori Tf OT! 1 5 * 1 218" 7 21 11 7 35 l 35 G1 1115 1 en WTF © ST 7 itt 
STATUTUM: DE PINIBUS EE VATIS, 

$OC 71 1811 bas 88 261 11 15 8 601 Eh uy Oe 94 tits 971 519 ? 
its WP? "Anno "7 Eds * A. D. oy 118 an 0 2 opting 


* ei r 31 


HE wy, to this gute, made but tos: anti the 
1. confirmation; of the charterg, gecites: the great grants and 
ſupplies, which. Edward; had received from his ſubjects, as the 
reaſon for having, made Ibis genfirmatiang15 de noftra propria volun- 
tate; which ſeems to prove it was by no means eſtabliſhed 
law at this time, that an act of parliament bound the ſucceſſor, 
but only the king on the thfone. The ſtatute then recites 
Edward's great diſtraction on account of his Wars, and likewiſe 
his expectation of a Nuncio from the pope, © ad negocia expe- 
4% dienda, que ita ſunt ardua, ut non ſolum nos, et regnum noſ- 
e trum, ſed totam Chriſtianitatem contingunt, et ad ea ſaniùs 
„ pertractanda totum conſilium noſtrum habere plenarie indi- 
c gemus.“ This important buſineſs to be ſettled with the pope, 
was probably the claim which he had made to a ſupremacy in 
Scotland le]; and though ſuch pretenſions deſerved rather reſent- 
ment than a ſolemn diſcuſſion, yet Edward, at this period of his 
reign, was upon ſo bad terms both with his people and clergy, 
that he did not chooſe an open rupture with the pope. 

The ſtatute conſiſts of four chapters, and the firſt ſtates the 
great perjury which prevailed among jurors at this time, which 
offence in a witneſs was not now puniſhable by any act of par- 
liament; it may be perhaps thought a reflection on the com- 
mon law to aſſert, that this -crime was totally difregaidedf /]; 
but yet we do not hear of any ſuch proſecution, except the at- 
taint of a jury be couſidered as ſuch. The convictions by attaint 


le] See Petyt Mf. vol. vii. p. os B. 
CF]. This off-nce was puniſhed capitally by the Fgyptians. See 


Liodorus Siculus, „„ 6 | 
* | - however 


ie - 
* 
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howbves became now leſs. frequent, and the i impunity of the per- 
jured witneſs perhaps proved a temptation to the juror, to take 
the ſame liberties with the oath which had been adminiſtered to 
him. The form at this time was [g], So Belp me God and the Saints, 
and do not find that the witneſs was ſworn u pon the Evangeliſts, 
which perhaps might contribute to irreverence in the obſervation 
of what was thus leſs ſolemnly plighted. I have not been able to 
diſcover the preciſe year or reign, when the oath concluded by 
So help you God; but, from the omiſſion of Saints, this probably 


took place ſoon after the Reformation [5]: I ſhould think, that 


18] « Si Dieu m "Aide et les Seintz.” Stat. Exon. I4 Edw. I. In the 6 
time of Fitzherbert, the oath was, „5 help me God and bis holy dome,” 


Fitzherb. Surv. p. 41. ed. 1767. In the reign of the Emperor Lotharius, 
the form was, © Sic me adjuvet Deus, et iſta ſancta patrocinia.” Baluz. 
Capit. vol. i. col. 647. In the fourth year of Henry the Third, a pro- 
viſion is made pro Domind Berengar, who is recited to have been reli& and 
queen of Richard the Firſt ; and in order to enſure the payment of this 


proviſion, John de Ruſſell, high ſteward of the houſehold, is directed to 


ſwear in animam regis. Petyt MA. vol. ii. p. 165. © Au concile tenu à 
« Toulouſe au mois de Juillet 1229, on fit ſerment ſur Pame de la ville 
& obſerver les articles, &c. Les procureurs du Chapitre de St. Etienne 

| « jurerent pareillement in animam capituli, d obſerver, &c, Nouv. Traite 
de Dipl. t. iv. 639. There is a very learned diſſertation upon the dif- 
ferent forms of oaths anciently uſed in France, by the Abbe Vertot. See 
Mem. de L'Acad. des Inſcript. t. ii. p. 648, & ſeq. 

[+] Hooper, biſhop of Glouceſter, objected, in the reign of Edward 
the Sixth, to the form of oath making mention of ſaints, which that 
king accordingly altered, in the year 1550, according to Carte, vol. iii. 
p. 253. The old oath at the election of an emperor was, Ainfi Dieu 
* me ſoit en aide et tous ſes ſaints; but at the requeſt of the Proteſtant 
electors, it was then altered, © Ainſi Dieu me ſoyt en aide et ſon faint 
e Evangile,” Gouvernement de St. Empire, p. 83. So late as the 
year 1533, the concluſion to an oath to be adminiſtered in the Houſe of 
Lords is, So Help me God and All Saints.“ See the Journals of the 
Houſe of Lords in that yeat. This agrees exactly wth the form. pre- 


eribed A by the preſent ſtatute. — | 
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aj OBSERVATIONS ON 
no court:hath power, by the common law, to vary the eſtabliſhed 
form of an oath, and that it was worthy of as well : as required 
the intervention of the legiſlature Ti]. 

The zd chapter directs, that juſtices of aſſiſe ſhall be juſtices of 
gaol-delivery, and that, after the civil buſineſs is finiſhed, they are 


then to proceed to deliver the gaol [+]. It afterwards makes a di fo 


linction between the juſtices, when laymen and when ecclefraſtichs ; 


if both the Juſtices are /aymen, they are to continue in the county, 


and deliver the gaol; if one of them is an ecclehiaftick, then the 


lay judge is to aſſociate to himſelf one of the moſt diſcreet 


knights of the county [I]. 

From theſe regulations it appears, that, in the trial of cri- 
minals, it was neceſſary two judges ſhould preſide, for the 
greater ſolemnity, and that, in the trial of civil actions, or a/- 
„es, the judge was frequently an eceleſiaſtick [mJ]. The clergy 
however would not interfere with regard to criminals, this being 
contrary to their canons, which will not permit them to deter- 
mine in cafes of b/o0d as they are called, The meaning of which 


J I would not be underſtood by this to condemn the alteration, but 
-only the anethod of making it. 

[4] On the contrary, a proclamation of 8 Elincherk 3 is mentioned 
37 Fabian Philips, (on Purveyance, p. 427.) which directs the judges to 
begin with the gaol-delivery, and proceed in it as far as can be conveni- 
ently done, before they begin the civil buſineſs, which is indeed the pre- 
ſent practice. 

[/] The Marca Hiſpanica gives an account of the ley * and biſhop's 
fitting together in the ſame court, and that the criminal was tried by the 
judge; but if the crime was to receive a particular puniſhment by any lay 
canon, and that not a capital one, the biſhop ang the ſentence, 
p- 314. Parifiis, 1688, Folio. 

Im] It appears by Bratton, that, in the time of Henry the Third, 
juſtices were appointed for the trying of particular cauſes : „ Sunt au- 


* tem juſticiarii ad quaſdam aſfifas, duas vel tres vel plures, qui quidem 


« perpetul non ſunt, qua, expleto officio, roy amittunt,” 
Brat. I. iii. cap. x. 
7 canon 
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canon (I ſhould conjecture) is, that the office of a criminal judge | 
was anciently conſidered as partaking of the nature of an execu- 
tioner, and therefore deemed an office of blood, which was ſup- 
poſed rather to detract from that reverence to the body of the 
clergy, which the eccleſiaſtical canons were intended to promote. 
Nothing is more ancient than the clergy's declining theſe trials, 
as Becket, who was ſo tenacious of their privileges (to which he 
ſacrificed his life), expreſsly ſays, ** Nec nos quenquam morti de- 
* bemus opponere, cum etiam judicio ſanguinis non licet inter- 


$6 eſſe [ a]. . 
[#] See e in Vita St. Thomæ Cantuarienſis- 
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A STA TUTE FOR PERSONS APPEALED, 


wits We); Aube 28 Edw. I. Stat.! ii. A. D. 1300. 


T= appeals which this law relates to are thoſe by 45 
provers. The proſecution of criminal offences by this ſort 


of informer is now totally diſuſed; though I am not aware of 
any ſtatute which hath expreſsly aboliſhed it. It ſeems to be 
agreed by the writers on the crown law, and particularly by 
Stauneforde, who publiſhed his treatiſe before this method of pro- 
ſecution was entirely dropped, that an approver muſt have been 

an accomplice actually indicted for the offence with which he 
charged his aſſociates, and that, upon his offering to become a 
witneſs, it was the duty of the coroner to take his examination: 
we find by this ſtatute, that he was then to be detained in priſon 
till the trial of his accomplices, after which /in caſe they were 
convicted) he might claim his pardon. It muſt occur to every 
one, that evidence thus procured was of the moſt ſuſpicious na- 
ture; and the 5 Hen. IV. cap. ii. accordingly recites, that . di- 
% yerſe notorious rogues, for ſafegurd of their lives, had become 
&« 4rovers, to the intent, in the mean time, by brocage and great 
e gifts, to purſue and have their pardons, and then, after their 
« deliverance, had become more notorious felons than before. 
It is then enacted, that he who ſolicits the pardon of ſuch an ap- 
prover ſhall indorſe the charter with an acknowledgement that it 
was procured at his inſtance; and if the approver is afterwards 
guilty of a felony, the perſon ſo indorſing the pardon is to for- 
feit 100/, It was this regulation which probably occaſioned 
the diſuſe of proſecuting by approvers, though the writers on the 
crown law are filent on this head; they were generally men of 
an abandoned character, and therefore it was not eaſy to procure 


a perſon who would be ſurety in fuch a ſum, whereas before 
: this 
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this ſatute the pardon was granted almoſt of courſe. Every ma- 


terial alteration of this ſort in the law deſerves to be traced to its 


original ſource; and that is generally to be found in the pream- 
ble, or other Parts of the ancient ſtatutes, if they are peruſed with 
attention. | 

To the proſecution by approver hath ſucceeded the more mo- 
dern practice of allowing the evidence of an accomplice, with 
| either an actual promiſe of pardon from the king, or an expected 
one by the interceſſion of the proſecutor, This is preferable to 
the proſecuting by approver in this circumſtance, that the accom- 
plice (in the latter caſe at leaſt [o]) cannot claim the pardon as of 
_ right upon the conviction of the criminal; beſides that no exe- 
cution is now ever permitted on the evidence of an accomplice 
only, if not corroborated by other .circumſtances ; a merciful, pre- 
caution, which we do not hear of when approvers were the wit- 
neſſes. The civil law ſays, Non relatione . * inno- 


cent id, reus pu getur. 


[oi There ſeems, however, to be ſome objection to the dn in which 
the ſecretary of ſtate commonly promiſes the pardon to the accomplice, 


viz. upon the criminal's being apprebended and convicted. The teſti- 


mony of ſuch. a witneſs would be leſs liable to exception, if the pardon 


was granted 1 his giving evidence 8 let the event of the trial ; 


be what it may. 


The rewards often 3 for al diſcovery POV, lg from 


a laudable zeal in thoſe who offer them) ſeem ſometimes to be ſo large 
that they may be ſuppoſed to bias the witneſs in his teſtimony. For ex- 
ample, 10001. was promiſed in the Gazette of the 27th of July, 1767, 
to diſcover the authors of a threatening letter ſent to the Scotch judges 
after their decifion in the great cauſe between the dukes of Douglas and 
Hamilton. LT 
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is declared by the firſt chapter, againſt thoſe who may break 


to inflict before this ſtatute was in force, This, amongſt many 
other inſtances of the fame fort, ſhould make us cautious of 


creating boroughs, with the franchiſe of ſending members to par- 
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ARTICULIL SUPER CHARTAS, | 
Anno 28 Edw. I. Stat. iii. A D. 1 300. 


T hath before been obſerved, on the ſtatute made in the twenty- 
fifth of Edward the Firſt (entituled, Confirmatio Chartarim), 
that there ſeems to have been a doubt, whether the king on the 
throne was bound by the laws of his predeceffor; the prefent pre- 
amble furniſhes an inſtance of another as extraordinary a doubt, 
viz, whether, when a ſtatute forbids any thing, and ſubjoins no 
penalty, it can be enforced. The puniſhment, therefore, which 


through any of the articles of the charters, is fine and impriſon- 
ment, according to the circumſtances of the caſe; and this ſen- 
tence the ſuperior criminal court had moſt undoubtedly a right 


taking it at once for granted, that what is now moſt clearly 
eſtabliſned and ſettled law might have been ſo underſtood in 
this country ſome centuries. ago. Another ſtriking inſtance of 
this is the king's power of diſpenſing with ſtatutes by a; nox 
ob ante; a power which he ſeems moſt undoubtedly! to have 
repeatedly exerciſed, but which at preſent ſeems to ſhock al- 
moft common fenſe vpon the mention of it, and which we 
may flatter ourfelves therefore can never be revived, The fame 
obſervation may be made with regard to the prerogative of 


liament [pl. | 
The 


17¹ Thus Whitefock (in his Commentary on the writ for choofing 
members of parliament) aſſerts, that © doubtleſs the king may grant to as 
many places as he 2 the privilege of ſending members to parlia- 
ment,“ 
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The 2d chapter of this law is levelled againſt the extortions of 
purveyors. The eſtabliſhment of theſe officers formerly in Eng- 
land, as alſo in other parts of Europe, aroſe from the ſame cauſe, 
the want of regular and well-ſupplied markets; their oppreſſions, 
liowever; have every where [g] either aboliſhed the office, or 
laid them under ſevere penalties, if they abuſe it. Eadmerus 
informs us, that, in the time of Henry the Firſt, the peaſants 
and farmers, when they, heard of the king's approach, deſerted 
their houſes, Aſcham alſo camplains, in a letter to the then chan- 
cellor, of a moſt wanton inſtance of oppreſſion in the king's pur- 
veyors of fiſh, The preſident of Peter-houſe in the Univerſity 
of ns had a favourite nn which he uſed for the reco- 
| very 


« ment,” * i. p. 501. Mr. Locke {in his Treatiſe on Civil Govern- 


ment) ſuppoſes likewiſe this prerogative to have exiſted at the time he 


writes, and gives the following reaſon for it:“ Whatſoever ſhall be ma- 
e nifeſtly done for the good of the people, and eſtabliſhing the govern- 
© ment upon its true and juſt foundations, is and always will be juſt pre- 
 rogative. The power of erecting new corporations, and therewith new 
6 repreſentatives, carries with it a ſuppoſition, that in time the meaſures 
© of repreſentation may vary, and thoſe places have a juſt right to be re- 
c preſented, which before had none.” Works, vol. ii. p. 213. ed. 1759. 


[4] Lady Mary Wortley Montague takes notice, that in Turkey, When 


the purveyors have rifled every thing from the houſe, they then make the 
owner pay a ſecond tax for the detriment which the officers teeth may 
have been ſuppoſed to ſuffer, by the eating of what they have before in- 
juriouſly extorted, and this is called Tooth- money. There is a very 
ſpirited ſpeech of Lord Bacon's againſt the abuſes of theſe officers, in 
which (amongſt other particulars) he mentions, that, after the purveyor 
had agreed to give a price for the goods which he wanted, he then inſiſted 
upon a deduction of ſo much in the pound, before he would pay the 
king's debts, vol. ii. p. 150. Sir Edward Coke, in his 12th Rep. ſup- 
Poſes, the prerogative of purveyance for the king's houſehold ſo eſſentially 
neceſſary and inherent, that, he ſays, an act of parliament to take it away 
cis void.” 12th Rep. p. 19. This ſeems to be one of the moſt ex- 


ceptionable paſſages in theſe laſt collections of his Reports, which are well 


known 
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very' of his health'; and no other horſe would ſatisfy the pur- 
veyor, though many others were grazing in the ſame field [TR 

The Britons were oppreſſed with purveyance, while the Romans 
continued in this iſland: © Que in quæſtum reperta, ipſo tributo 
« oravius tolerabantur. Namque per ludibrium, aſſidere clauſis 


6 Mz et emere ultro frumenta, ac vendere cogebantur'[s].” 
Fabian Phillips is the only advocate that theſe officers have 
ever had, and in his time the rigour ef exacting purveyance was 
much abated, as the kings of England were either reſident at 
Weſtminſter, or did not move far from it; beſides, that moſt of 
the counties contributed a regular and not very conſiderable tax, 
to be excuſed the payment [/]. It was in the royal progreſſes 
that this odious right was moſt ſeverely felt; and it appears from 
Rymer's collection of Records, that there are hardly two, fol- 
lowing each other, which bear date from the ſame place [a]. 
Machiavel [w] ſays, that the ancient eſtabliſhment in France, 


known not to be of equal authority with thoſe which precede. The 
common purveyance, in the reign of Edward the Third, was for the 
king, queen, and the king 8 eldeſt ſon. See the Rolls of Parliament, 
36 Edw. III. vol. ii. p. 269. 

[7] Rog. Aſcham, Epiſt. Oxon, 1703 p. 321. 

L Tacitus, in Vita Agricolæ. 

D The proportion which each county paid may be ſeen i In Phillips s 
Treatiſe, as well as many, other curious particulars: the receiving of pur- 
veyance in kind occaſioned the magnificent kitchen-eſtabliſhment of the 
ancient kings of England. 

([A] It appears, by Harriſon's deſcription of Britaine, that whenever 5 
Queen Elizabeth moved from one palace to another, 400 waggons were 
taken up by the purveyors, ch. viii. p. 1o9. The uncertainty of the 
place alſo where a parliament would be held made it reaſonable anci- 
ently that the members of the Houſe of Commons ſhould be allowed 
what were called parliamentary wages. If, for example, a parliament was 
now held at Carliſle (as in the time of Edward the Second), the Expence 
of the journey and return would be conſiderable. 

(e] In his ſtate of the kingdom of F rance. 


during 
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during a royal; journey or progreſs, was a fous per day for a bed, 

and two /ous for linen and vinegar. I do not find that any ſuch 
regulation, or fixed allowance, was ſettled in England; but the 
preſent and other ſtatutes direct, that the purveyors ſhall give a 
fair price; if it is ſaid, ſuch a price being paid, there is no great 
"inconvenience or oppreſſion, yet it muſt be admitted, that there 
is a mortification 1 in obliging any one to part with what perhaps 
| he ſets a falſe and only imaginary value upon. 

y the 8th chapter of this capitulary, the king grants the election 
of ſheriff [#] (where it is not an office in fee) to each particular 
county, if they it, as the ſtatute ſays. Many ſtatutes, previous 

to the preſent, take notice of the great oppreſſion” of ſheriffs ; 
one reaſon of this was, that, this officer formerly farmed tlie 
king's: revenue, and therefore, like other farmers of taxes, was 
not only to ſupply the king's, but his own wants. He ſome- 
times only collected the rents, and ſometimes. had the charge 


likewiſe of ſtocking and taking care of the crown-lands, inſtances 
of all which may be found in Madox's Hiſtory of the Ex- 
chequer. The abuſe moſt exclaimed againſt at this time [y. 


was the haraſſing jurors unneceſſarily, by ſummoning them from 


4 great diſtance, and likewiſe returning thoſe who would not 


give a fair verdi& between the parties; an abuſe never thoroughly 
removed till the late act for balloting. Fel 

The r1th chapter forbids maintenance and champefty [z], which 
is is frequently provigee againſt by ſubſequent aqua ns offence 


4 * 44 
w +3 { , g 7 


[x] It appears from the Parl. Hiſt, vol. i. p. 118. "oY in hs reign 
of Edward the Firſt, it was attempted not only to eſtabliſh the election 


of the ſheriff in the people, but likewiſe the r chancellor, and 


chief juſtice. 
ASS. h. ix be 13th ner, likenite mentions their lodging with 


great trains at houſes, 14 2 


[z] By the 31 Edw, I. Stat. iii. the ITS for champerty is is no 


lels than three years impriſonment. It was theretore a growing evil. 


. . | | therefore 
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zee 180 have been commonly Neid, E we never 0 
hear of ſuch a proſecution at preſent. The reaſon of this ſeems 
to have been, that, when a man of power formerly ſupported a 
lawſuit, the Judges were influenced in their determinations, as 
they are now in every part of Europe, except in this happy and 
free country. Inſtances of the great corruption in judges at this 
time may be found in the Parliamentary Hiſtory 4) which cites 
Hollinſhead for an account of every judge in the ſuperior coutts 
(except John de Mekingham and Elias de Bekingham) being moſt 
ſeverely fined to the amount of 10,000 marks. 175 
The laws againſt champerty and maintenance are not 0 887 
to England; it is made criminal in Scotland by many of thoſe 
ancient ſtatutes, which are collected under the title of Black Adds, 
from their being printed in the Old Bart. Df oy ol 
The 16th chapter directs, that the regulations of the en 
ſtatute of Weſtminſter, with regard to falſe returns made by 
bailiffs, ſhall be put in execution, and enforced by the ſame penal- 
i ties, without adding any thing further; which ſhews, that even 
1 recent ſtatutes were diſobeyed, and wanted perpetually a new 
"x promulgation. | The 17th chapter therefore orders the ſtatute of 
Winton to be read four times every year in each county; and 


= \ | the Charters, inflead of being read in every cathedral as by the 
is þ former act of the twenty-fifth of Edward the F rſt, are now to 
be read f four times a year by the ſheriff, 501 (ai; 


There are ſome miſtakes in the tranflation of this Ratute: : in 
the 5th chapter, which in reality is a continuation of the 4th, 
and governed in its conſt ruction by it, d autre part, le roi veut que 
fa chancelerie, ſhould be rendered, on the other band, un! not on 
the other party. bs 
In the 7th chapter, le coneftable du chatel de Dvere 10 ne A 
4 e a la 282 du Page ſhould. be tranſlated, a the caſtle» 


gate, 
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[4] Vol. i i. 
el The charters of the 8 . were publiſhed by Jeake in 
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gate, and not within the caſtle- gate. The gates of towns have 
in many countries been made uſe of for the purpoſe of admi- 
niſtering juſtice, Thus i in the Pſalms, They ſball not be afraid to 
ſpeak with their enemies in the gate; meaning they need not fear 
the proſecution of their enemy [c]. Lord Bacon hath from this 
obſcrved, that the courts of Juſtice among the Jews were open. 
In the 18th chapter, the word vivers is tranſlated a warren, and 
"wot. a fond, as I have before <ontended 1 in the comment on the 
Statute, of Merton. The beſt expoſitor of the meaning of any 
w writer is another part of his works; ; and the ſucceſſive legiſla- 
tures moſt be conſidered as conſtituting | one author. : 


ww : it appears, by records' there cited, that the Cinque Ports ue 
this time) had many diſputes with regard to their juriſdiction, and parti- 
cularly with the port of Yarmouth: their conſequence probabl y aroſe from 
their ſituation, calculated either to invade or reſiſt an invaſion. - _ 

le] © Her Huſband is xnown in the gates, when he fitteth amongſt the 
«6 elders of the land.” Prov. xxxi. 23. Allons voir les plez de la Porte 
cc que on appelle maintenant ] les Requeſtes.” Vie de St. Louis, p. 13. 
Paris, 1761. Hence alſo the Porte 3 at Conſtantinople i is ſynonymous with 
the Re, of the Grand Signor. 
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ment, appeared now but venial faults; he therefore very willing- 
ly acquieſced in the mitigation of the Foreſt laws, and the pu- 
niſhment of thoſe officers who had been guilty of unneceſſary 
rigour and extortions. The preamble to this ſtatute ſeems to 


have been drawn by his confzſor d], attending him in a fit of 


hed : Dum imbecillitatis humanæ conſpicimus in imper- 
4 fectum oy ac onera longs lateque diffuſa } humeris noftris i in- 


7 
% cumbentia attentà confideratione penſamus, intus nimiry um di- 


« yerſis puncturis cordis torquemur, diverſorum cogitatuum f uc- 
« tibus agitati, et vexamur frequenter notes ducendo inſomnes, 
« quid agendum, quid tenendum, quidve exequendum exiſtat, 
<« inter præcordia hefitantes; in eo tamen, qui ſupra cuncta tenens 
& in excelſis imperium, qui dat eſſe rebus, et diſpenſat prout 


« yult munera gratiarum (cum ſapientiæ ſuæ magnitudinem hu- 


[d] In the year 1301, which was only five years before this ſtatute 
paſſed, Edward had applied to the pope for liberty te chooſe his confeſſor, 
which the pontiff moſt graciouſly grants. See Rymer, vol. 1. part iv. 
p. 8. Collier, in his Eccl. Hiſt. mentions the pope's having abſolved 
this king the preceding year from adhering to the proviſions of Magna 
Charta, fince he ſwore at his coronation to maintain the rights of his crown. 


Vol. i. p. 499. 
ſe] This ſhould be inperfeftionem, The word inperfedum i is however 


afterwards repeated. | 
I mani 


OBSERVATIONS, &c: 789 
4 mani non capiunt intellectus) virtutes reſumimus, ſperantes 
«« quod in ſervicüis ſuis perficiat actus noſtros, et ſuæ bonitatis 


« clementia noſtram miſericordiam videat, et ſuppleat imper- 


« fectum, ut ipſius fulti præſidio per viam mandatorum Domini 


6 dirigamur.' »The whole indeed of the preamble is infinitely 
more florid than any other to be found in the Statute-book; 
and, if I may be indulged in the conjecture of its being drawn by 


Edward's: confeſſor, I ſhould further ſuppoſe that this confeſſor 


was an Italian []. 


The regulations of the ſtatute contain n that 11 


cther illuſtration or obſervation. . 


{ f1 


7:0 Many of the. early inftruments in Rymer are in a florid ſtyle : 
moſt of them however are letters from the pope, to which I muſt alſo add 


letters from Eleonora, mother of Richard the Firſt, during his captivity in . 


Germany. Te a appears, indeed, that ſome of theſe were written by Peter 
of Blois, not only by his own works, þ but allo by Rymer, vol. i. . part . 


b. 25, 
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= 11 Net Jo 01367 

"HOUGH the tle of this ſtatute is De (bits 11 KY 

4 forum in general, yet from every regulation it ſeems to have 
bern chirſiy levelled at aliens poſſeſſed of priories and abbeys, who 
reſided iu other countries. The pope at this time had the power 
of conferring many of theſe eocleſiaſtical preferments, which he 
generally gave to Italians; the religious houſes however, under 
no kind of controul from their ſuperior, who lived in another 
country, not only lighted his viſitatorial injunctions, with regard 
to their own diſcipline, Lut likewiſe withheld ' the ſuperior's 
rights and dues, eſpecially as moſt rents were at this time paid in 
kind, which were no advantage to an abſentee, who could not 
conſume them. The ſuperiors therefore, backed by the papal 
authority, had changed their ſhare of the rents in kind to a com- 
poſition in money, which the religious houſes did not chooſe to 
pay, and had the very good pretence (with the legiſlature of Eng- 
land) to ſay, that this backwardneſs aroſe from their being un- 
willing to ſend any money out of the kingdom. The ſtatute 
therefore directs, that they ſhall not for the future tranſmit any 
thing whatſoever to their ſuperiors beyond ſea, under whatever 
name it might be claimed. It being likewiſe found that the 
ſuperiors had made exchanges to the prejudice of the religious 
houſes, in conſideration of money paid to themſelves, the ſtatute 
very properly enacts, that every religious houſe ſhould have a 
common ſeal, which ſhould be in the cuſtody of not only the 
abbot (as before), but joins four others de d1gmoribus et diſcretiori- 


[2] Du Cange, in his Gloſſary, explains the word apportum (which is 
ſometimes written aſportatum to ſignif y quicquid apportatur ad fu onde 


| icnem LOG qui eccl;fie curam hatet. 
— Sus; 
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| Bus; and every grant or exchange, to which this common ſeal 
| ſhould not be affixed,” was for the future to be void. It then 
concludes by declaring, that it is not intended to take away any 
part of the ſuperior's viſitatorial power, provided he will come 
into England in order to exerciſe it, and that he ſhall likewiſe be 
allowed his reaſonable expences for the journey. | 

The laſt ſtatute of this reign, entitled, Ne Rector arbores in 
ceemeterio proflernat, is a very ſhort one, but deſerves to be taken 
notice of from the preamble's ſtating, that trees in a church-yard 


were often ' planted to ſkreen the church from the wind: 
low as churches were built at this time, the thick foliage of the 
yew anſwered this purpoſe better than any other tree. I have 


been informed accordingly, that the yew-trees in the church- 


yard of Gyfim, near Conway, having been lately felled, the roof 


of the church hath ſuffered exceſſively. 
Edward the Firſt reigned thirty-four years, during which he 


ſummoned nine parliaments. He hath been ſtyled, by Lord 


Coke, the Engliſb Juſtinian; and as he came to the throne at the 
age of thirty- four, and had no rebellion of conſequenee, but, on 
the contrary, added Wales and Scotland to the Engliſh domi- 


nions, he had leifure, during this uninterrupted: courſe of proſpe- 


rity, to reform the law. The ſtatutes of Neſtminſter the Firſt and 
Wetminfter the Second, together with the ſtatute of Mynion, are 
proofs of his attention to this moſt important branch of the du- 
ties of a king; and he particularly aſſumes (with reaſon) to 
himſelf the merit of preventing unneceſſary delays by the pre- 
amble to the ſtatute De conjunctim feoffatis ſb), Non off novum, 
« quod nos inter cæteras legum editiones, quas temporibus noſtris 
adinvenimus, celerius apponi decrevimus remedium.“ The 
Statute of Q Warranto, on the other hand, muſt not here pals 
unnoted, and will for ever affect his character as a legiſlator. 


([i] Made in the thirty- fourth year of his reign. 
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STATUTUM DE MILITIBUS, 


SHARE are but two ſtatutes of this firſt year of the reign 

of Edward the Second, the latter of which declares, that it 

ſhall not be felony [/] to break priſon, unleſs the crime for which 
the criminal 1s committed was a Capital offence, which is recited 
by the ſtatute to have been o7herwwiſe by the common lau, and was 
therefore a very proper alteration of its ſeverity. As Edward is 
ſaid, by all Hiſtorians and Chroniclers, to have been entirely 
guided by his favourite Piers Gaveſton, J ſhould imagine that 
this general regulation was covertly [4] meant for his protection. 
In the early part of this very year, Edward the Firſt had ordered 
bim to quit the realm, previous to which he had probably been 
committed, and eſcaped from his confinement: no capital offence 
had, however, been laid to his charge; and therefore if the 
favourite, whom Edward was now determined to recall, had 
been proſecuted for breach of priſon, this, ſtatute became a de- 
fence againſt the more ſevere penalties of ſuch a proſecution. 
It appears by. Rymer, that Edward had not ſucceeded to the 
throne a full month, before he made a moſt profuſe grant to 
Gaveſton, which poſſibly from its extravagance occaſioned the 
only other ſtatute. of the preſent year, entitled, De Militibus, 
which directs, that every one who was of the age of twenty- 
one, and who had 40 J. a year in land, ſhould. be een 


[i] The Mirror of Juſtices, which is ſuppoſed to have been written in 
this reign, inveighs ſtrongly againſt making any breach 1 priſon amount 
to a felony, p. 283. 1 hls 

[4] In the ſeyenth year of this king $ ; reign, there i. is an expreſs ſtatute, 
Ne quis occaſionetur pro redity Peri de Gaveſton, 
| to 


OBSERVATIONS, &: 33 


46, take upoishicoſelf: the order of knighthood. This regu- 
lation, which was now converted. into a tax, muſt have ori- 
n been eſtabliſhed, that the king might know thoſe of 


his ſubjects who had conſiderable eſtates (for ſuch 40l. a year at 


this time was), and that, upon their becoming knights, he might 
receive their fealty. It whs neceſſary however, that the perſon 
who was required to receive tliis dignity [I] ſhould, from his 
bodily ſtrength, be able to ſerve the king in his wars; and there- 
fore it appears by this ſtatute, that old age, incurable diſtempers, 
and other excuſes, were allowed ? the law However e directs thole, 


, 2 112 4 * ISS 


(4 The Marca Hi i panica mentions two kinds of milites, or knits, 


| viz. hoſe Wo received this honour from the ſovereign, and likewiſe others 
who were obliged to provide nor cata phracticos, or a large war- horſe: 
It might! not be unreafonable Ace pay a conſiderable compoſition, 
to get rid bf ſo burtfienſome and expenfive a tenure. Marca Hiſpanica, 


p. 260. Another reaſon for paying the fine, upon becoming a knight, 


anciently aroſe from thoſe who were candidates for this honour being 
previouſly ſubje& in the houſes of Great Barons (who had power, as 
well as the king, in certain diſtricts, to make knights) to many low and 
menial ſervices, as making the beds, and ſerving at table; and from which 
they were exempted as ſoon as they became knights. See Ste Palaye's 
Differtations on the ancient Chivalry. It appears by Monſ. Houard's late 
tranſlation of Littleton into modern French, to which he hath ſubjoined a 
learned comment, that no one but a knight could fit at a baron's table. 
Tom. i. p. 129. Favin alſo mentions that even the Damoiſeaux, who 
were the ſons of princes, or great lords, could not fit at the ſame table with 
their father till they had received the honour of knighthood, p. 577. 
Edward the Third made frequent uſe of this compulſion to procure mo- 
ney, of which he ſeems to have been almoſt perpetually rapacious. In 
the twenty-firſt year of his reign, he grants a pardon to Ralph Shelton for 
having neglected to become a knight before the battle of Creſcy, after 
which he became a knight-baneret. See Rymer, vol. iii. part i. p-. 10. 
In the fortieth year of his reign, he again had recourſe to the ſame me- 
thod of raiſing money from his ſubjects. Ibid. part i. p. 108. Charles 
the Firſt, in his diſtreſſes, inſiſted upon a compoſition of 401. from 
thoſe who declined being knights. See Anthony Wood's Life, p. 19. 

p Ce: | „%% 
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who for ſuch. reaſon” declined this hondur, to'repair without de- 
lay to Robert de Tiptot and Antony de Beke n], who, upon 
their paying a proper compoſition, were to give them a diſcharge. 
Theſe compoſitions probably produced as great complaiiit as 
thoſe which were made in the time of Henry the Seventh agaiuſt 
Empſon and Dudley, and, though this - hath» eſcaped, the, hiſto» 

rians, might have contributed to the e aud diſtreſſes of 
25 Edward which Nt $201:07 aids 0 re NN Vane 00 
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— Carliſle, which is entitled, ro Antonia ele, e libertate xt he Dunet- 


nenſi reftitutd; from which ram gane Antony de Beke was biſhop 
of Durham, and that his 3 Wb. by 1555 the Firſt, 
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b DIVERSIS LIBERTATIBUS CLERO CONCESSIS, 


9 Ede. II. A. D. 1315. 


E have no ſtatutes from the ſecond year of Edward the 

Second, till the preſent capitulary, though, if we may 
2 cradle Thomas de Walſingham [a, many parliamentary regula - 
tions were made in ſome of the preceding years with regard 


to the price of meat. His words are theſe: * Anno Domini 
1315, velut Deo dif} plicerent Statuta præcedentis Parliamenii 


”9 


66 (ſc. « de Carne Kc.) omnia ſolito cariora fuerunt:“ and there- 


fore he informs us, that the preſent parliament, though this 


ſtatute is like wiſe loſt, or at leaſt IS not printed, applied the only 
wiſe remedy to ſuch an increaſe of price, by enacting, that 
every one, victualia ſua meliori, pro quo poſſet, venderet ad libitum, 
The preſent ſtatute conſiſts. of ſixteen chapters, all of which 
relate to privileges and i immunities claimed by the clergy, which 
Edward, i in his preſent ſituation, could not refuſe; though in the 
earlier part of his reign he was upon fo bad terms with this body 


of men, that the archbiſhop of Canterbury had excommuni- 


cated ſo] all thoſe who might contribute to the return of Piers 
Gaveſton. The different parts of the ſtatute ſeem to contain 
nothing 10 particularly deferving notice. 1 ſhall therefore only | 


6611 


c to Sir Edward Coke, that this! is no act of parliament ; - 
and, amongſt other authorities, by a caſe 1 in the Vear Book of 
Edward the Third, where « one e of the judg s ae denies its 
being a ſtatute. 3 


ona eee 
[a] Thomas de Walfinghans, 7 p. 10). "a further proof of this, there 
are ſummonſes to parliament in Dugdale for every intermediate year. 
There are indeed two ſtatutes, of e year of this king, which re- 
late merely to Peter de Gaveſton. 20 e e | 
[e] Parl. Hiſt. vol. i, . 
DI 2 vol. iii. P- 336, & ſeq. 
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6 1 * * 
0 


et oF 711 ; 18 10 9 115 f 1 * J N | 

3 7 *" + 708 12 Edv. I. A. 9070 2516. 114 8 * i 
-cpaLs Farnidhes, us * the foramons. to 150 1 
| ment, . which. informs 1 i at what time of the > year 


* 


3 


it we was s held. N | 
4 Rex e in Chriſto Patti FRO PR a A e 


4 Cantuarienſi falut. Quia ſuper diverſis et arduis negotiis nos 


&« et regnum noſtrum tangentibus parliamentum noſtrum apud 
« Eboracum a die S. Michaelis in tres ſeptimanas tenere, Kc. 
<« Teſte rege apud Nottyngham ” 25 die Augulti,” a 2a | 
The five firſt chapters relate to the amendment of the law, as 
the preamble recites that many of the ancient ſtatutes wanted 


| explanation and the 3d chapter mentions particularly a ſtatute of 


the twenty-ſeventh of Edward the Firſt, which | was not ſu ufeciently 
clar. I take notice of this, to thew, that. the complaint of ob- 
ſcurity in the ſtatute· la is by 1 no means to be confined, as it 


1. Oil 


generally is from the common prejudice in favour of antiquity, | 


to modern acts of parliament. It may, on the other hand, with 
juſtice be aſſerted, that modern "ſtatutes. : are infinitely more. pers. 
ſpicuous and intelligible than the ancient ones, of which there z 
cannot be a ſtronger proof t than that there 1 is not perhaps a ſingle 
act of parliament, fince the ſtatute of Frauds and Perjuries and 
the ſtatute of Diſtributions. in the reign of Charles the Second, 
which hath Ly bg much en [2]. It was indeed pro- 


[] There is a common notion that Weſtminſter: Hall, has ls: | 
of Frauds hath not been explained at a leſs expence than 100, oo. It is 
great injuſtice to the memory of Lord Chief n Hale, to oy hen was 


the cs who drew it. lie! 


N — 
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pheſied' by many, that the bill for the . of che ſtyle [y] 
would occaſion an infinite number of law- ſuits: but no queſtion 


ariſing upon the conſtruction of this law hath ever been argued 


in any of the ſuperior courts. The true objection to modern 
ſtatutes is rather their prolixity, than their want of perſpicuity; 
which redundancy hath in a great meaſure ariſen from the uſe 
of printing: when manuſcript copies are to be diſperſed, the 
trouble of writing an unneceflary word is conſidered, but a page 
or two additional in print neither adds much to trouble or ex- 
pence [sl. 1 would not hence be miſunderſtood to be an 
advocate for prolixity: the Enghſh ſtatutes have this fault per- 
haps in common with other laws. The oldeſt conveyance we 


oy ally account of, viz. that of the cave of Machpelah, from the 


00 In the y year I 516, 75 pope adh a letter to Henry the Eighth, 
10 Super anticipatione æquinoctiorum, de Kalendario emendando,” See 
Rymer, vol. vi. part i. p. 119. It appears, by the Philoſophical Tranſ- 
actions, that the alteration of the ſtyle was propoſed ſo early as the year 


1582 by Lord Burleigh, who employed the famous mathematician John 
Dee on that occaſion; it was afterwards reſumed, in 1700, by Dr. 
Wallis. See alſo Harriſon's topographical deſcription of Britain, pre- 
fixed to the firſt volume of Hollinſh. Chron. p. 244. It was one of the 
articles of a treaty between the Romans and Perſians, in the time of 


| Juſtinian, that it was to laſt for 50 years, and the year to be computed, 


ro aH ef T8 chu apfuzpire; and ending on the 365th day. Em- 
baſſy of Menander. Byzantine Hiſtorians, vol. i. p. 953. Venice, 1729. 
Before the alteration of the Calendar by Julius Cæſar, Cicero is eternally 
aking Atticus, i in his letters, when the intercalation is to take place. 
[LJ © From the reign of Robert the Firſt, words began to be multi- 
c plied; before the reign 'of James the Third, the evil had increaſed : 
ee it is now familiar. How the chimes are rung in our enlightened 
“4 age upon any. horſe, mule, aſs, cattle, coach, berlin, landau, chariot,, 
« chaiſe, calaſh, waggon, wain, cart, or other carriage whatſoever, as if 
« every quadruped and carriage would not comprehend all particulars.” 
Hiſtorical Memorials, concerning the Provincial Councils of. the Scottiſh 
Clergy, by Sir David Dalrymple, p. 26. Edinburgh, 1769, 4”. 
an 6 80 ſons: 


s OBSERVATIONS: ON 


ſans of Heth to Abraham, hath ſome unneceſſary and tedbndant 
words; And the field of Ephron, which was in Machpelab, which 
was before Mamre, the field and the cave which was therein, and 
all the trees that were in the field, that were in all the borders round 
about, were made ſure- unto Abraham, &c. Geneſis xxiii. The 
parcels, in a modern conveyance of 1768, cannot be well more 
minutely particularized. Le Moine, in the preface to his Diplo- 
matique Pratique, printed at Metz in 1765, complains that pro- 
lixity in the French law, and conveyances, took place firſt in 
this century, . lorſque les ſtyles eternels du 14 fiecle prirent la 
ec place de cet admirable aac ul caraQeriſoit le ſiecle 
„ precedent.” | Ny 
There are but two things i in the five Grſt chapters which ſeem 
to require any particular notice; the firſt is, that, though we 
have before heard of attorneys, a bailiff was to all intents and pur- 
poſes conſidered as an attorney, and might appear for his princi- 
pal. The ſecond is, that the witneſſes to a deed ſeem to have 
been anciently a neceſſary part of the jury, which was to try 
the validity of ſuch an inſtrument, but, as the party who had reaſon 

to decline the trial uſed probably to procure the abſence of theſe 
witneſſes, the ſtatute therefore directs, that, if they do not ap- 

pear, upon proof of their having been properly en the 

Jury may proceed without them [TIJ7. 

There is at the end of theſe regulations, for the and der: of 
the law, a chapter of a very miſcellaneous nature, which, amongſt 
other things, is intended to prevent any officer of a city or bo- 
rough, who from his office is to regulate the aſſiſe of victuals or 
wine, from dealing in either of theſe articles (whilſt | he con- 
tinues in office), under penalties to be recovered by . iuforma- 


"= XxX. 


] The neceſſity of theſe witneſſes being formerly part of the jury 
| hath poſlibly occafioned a very troubleſome and unneceſſary ceremony 
in the atteſtation of deeds by two witneſſes ; this 1 is often attended with 

great inconvenience, | | 
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tion, a third part of which is given to the informer, This ſeems 5 "pk 


to be a very proper regulation to prevent what is now called 
a job; but from the ſtatute's being ſo ancient, and the regula- 
tion being inſerted in a law, the greateſt part of which relates to 
matter entirely, different, I ſhould much ſuſpect that moſt officers, 
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in corporations are ignorant of the penalties which they ſubject 
themſelves to by the infringement « of this ſtatute, 
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MIS ſtatute declarts 77 negatives What efoyas OY not 1K 
1 athwed, which kind of excuſe on the part of a defendant, 
being productive of unneceſſary delays, is reſtrained by many a&s 
of parliament, and the more modern ones generally take it en- 
tirely away, Amongſt other negative inſtances it is declared, 
that it ſhall not be allowed “ de fœminà in ſervitio domini regis, 
« niſi quia nutrix, aut obſtetrix, aut mittatur per breve ad ven- 
<« trem inſpiciendum,” which words of the ſtatute have been 
the occaſion of a moſt extraordinaty miſtake of Sir Edward 
Coke, in his firſt Inſtitute ſu], He is there treating of pro- 
tections, which are generally uſed for the ſame purpoſe as eſ- 
ſoyns, merely for delay, conſequently are often conſidered toge- 
ther, and are equally diſcountenanced by the ſtatute-law [w]. 
Having entered in his common-place this part of the ſtatute (eſ- 
Toyns and protections making one title or head), he ſays, that 
« Protectious may be allowed not only to men of age, but like- 
„ wiſe within age, and to women, quia nutrix aut ohſtetrix, as ne- 
4 ceflary attendants upon a camp ;*” and this moſt extraordinary 
poſition is ſupported by a marginal reference, in which a record 
is cited no further explained than by theſe words, viz. For the 


[4] Firſt Inſticute, p. 130. A. 

[ſw] The common clauſe in all modern acts of tlio is, No 
« Eſeyn, Protektion, or Wager of law, ſhall be allowed.“ Eſſoyns 
amongſt the French are, i/Ineſs, and the neceſſity of aſſiſting a father, ſon, 
brother, or nephew, when they are in danger of death. Houard's Little- 
ton, t. i. 498. In the bad ſtate of the roads of this country, an- 
ciently, ſome eſſoyns had however a reaſonable foundation, which ſeldom 
are real excuſes at preſent, as the way being unpaſſable, the want of a 
bridge, & c. 


— 
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Countef of Warwick. Now a nurſe, or Midwife, -might be 


wanted for the Counteſs of Warwick; though how they could 


be conſidered as neceſſary attendants upon a camp is not ealily to 
be conceived, except it was for an army of Amazons; who, du- 
ring the ſeaſon for a campaign, contrived (according to tradition 
at leaſt) not to require the aſſiſtance of a midwife [x]. I think 


it is not difficult to ſuggeſt the occaſion of a protection, which 


might be indorſed pro Comiliſſd Warwic. A counteſs of War- 
wick was wife of an earl of that name, who went on ſome em- 
baſſy [Y]: ſhe was near the time of her delivery, and, like all 


other women in that very critical ſituation, choſe rather to have 


her own nurſe and midwife about her than to truſt to ſtrangers 
in a foreign country. She therefore ſolicited a protection quia 
profectura, and included in her ſuite the nutrix and ohfietrix: the 
protection was therefore properly indorſed pro Comitiſſd Warwic. 
It may perhaps be thought that I have dwelt too long upon this 
miſtake of Sir Edward Coke; but the errors of ſo great a man 
require moſt particular notice, as they otherwiſe paſs as law un- 
der the ſanction of ſuch an authority, and the more ſo, as Sir 
Robert Filmer argues from what this conſummate lawyer hath 
advanced in his firſt Inſtitute on this head [s]. 


[x] The Emperor Alexius indeed made an extraordinary regulation 
in favour of the ſuttlers wives who may be in labour during the march 
of the army, which upon a particular ſound of the trumpet was obliged 
to halt, till another ſignified the woman's happy delivery. See Anna 
Comnena, inter Script. Byz. I. xiii. p. 304. 

[ 5] It appears by Dugdale's account of Warwickſhire, that an earl of 
Warwick, with his Counteſs, went on an e to France 1 in the ſeventh 
year of Henry the Fifth. 

[z] See the Freeholder's Grand OR, 1 69. 
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STATUTUM DE PRAEROGATIVA 'REGIS, | 
1 Edw. II. A. 10 1324. OTA Tk | 1 


HE branches of the king's prerogative, which' are e deelared 

by this ſtatute, almoſt entirely relate to Wardſhips and 
Feudal Tenures. As no part, except the 12th chapter, requires 
any particular explanation or comment [a], I ſhall firſt mention, 
as the title of the ſtatute leads to it, the following fundamental 
maxims of the French law, upon which the king's preroga- 
tive [5] is founded, which may not only be matter of ſome cu- 
rioſity to an Engliſhman, but by compariſon may make him 
thankful for the noble conſtitution to which he is happily born. 
A Cappadocian may indeed refuſe, from cuſtom and long uſage, 
to exchange a deſpotic for a more free government [e]; but 1 
can never be perſuaded but that there is a neceſſary connexion 


[a] It i is hardly neceſſary to mention, that Staunford, the author of 
the Treatiſe on the Pleas of the Crown, hath written a comment on this 
ſtatute, | 

| [4] Mr. Locke defines prerogative to be ©. the power of doing public 
« good without a rule,” Unfortunately, however, it is not eaſy to ſettle 
what is far the public good, when theſe rights of the crown are diſputed. 
le] Lucan ſeems. to be the only writer who hath conſidered the Cap- 
padocians in any other light but a moſt effeminate aud luxurious People: - 
f venere feroces 
% Cappadoces— 916 We | 
to make part of Pompey's army. Lucan, l. iii. wet 
Feſtus Avienus alſo repreſents them as active and alert: 5 
« Mediis hic impigra. in actis 
« Cappadocum gens Fl propter freta turgida,” | 
| Orbis Terre Deſcriptio, 1. 1151. 
between 
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between Seeding and happinefs. Seneca nobly inforces the 
communication of liberty to the ſubject, from the ſafety it pro- 
cures to the king: Errat ſi quis exiſtimat tutum eſſe ibi regem, 
« ubi nihil a rege tutum eſt; ſecuritas ſecuritate mutua pa- 
„ ciſcenda eſt.” I do not mean however to condemn all the 
prerogatives given to the king by the French law, as ſome of 
them are equally veſted in the crown by the law of England, 


and for the moſt ſalutary purpoſes to the ſubject: 
Lee roy ne tient que de Dieu, et ſon eſpee, 
« Si veut le roy, fi veut la loi, 
Toutes les perſonnes de ſon royaume lui ſon ſujettes. 
& Au roy ſeul en de lever les tributs, de faire la guerre 
e et la paix. | | . 
„Le roy eſt le principe et le terme des toutes les . 
Le roy ſeul peut accorder graces et remiſſions [4] 
I have before faid that the 12th chapter requires a comment; 
it is thus worded: „Item habet rex eſcaetas de terris Norman- 
% norum, de cujuſcunque feodi fuerunt, ſalvo ſervitio quod 
& pertinet ad capitales dominos feodi illius, et hoc ſimiliter in- 
« telligendum eſt fi aliqua hæreditas deſcendat alicui nato in par- 
« tibus tranſmarinis, cujus anteceſſores fuerint ad fidem regis 
« Franciæ, ut tempore regis Johannis, et non ad fidem regis 
« Angliz,” &c. Prynne cites a paſſage from Matthew Paris, 


which throws great light upon this chapter of the law [e]. 


[4] Duck likewiſe, in his excellent treatiſe De autboritate Juris ci- 
_ wilis, informs us how far the intervention of the French parliaments 
is neceflary in giving the full authority to the king's arreis or edictis: 

« Rex Galliz edictis ſuis ſemper ſubjungit, Tel t notre plaiſir; ſola 
« vero in1is approbatio et conſenſus requiritur parliamentorum, ne quid 
& contra utilitatem regni ſit, aut jus tertii ledat.” 

e] See Prynne's Records, vol. ii. p. 637, and alſo Lord Bacon's 


Works vol. ii. p. 536. 
i D d 2 The 
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The 11th chapter declares the king's prerogative in claiming 
wreck at ſea, and alſo whales (/] or ſturgeons, as royal fiſh : 
ancient records however diſtribute them in a more particular 
manner, by giving the head to the king, and the tail to the 
queen [g]. Diodorus Siculus mentions, that the queens of 
Egypt were entitled to the fiſh caught in the lake Meeris, 


[f] There is a record in Rymer of the firſt year of Edward the Third, 
in which he claims this ſame right in the Province of Gaſcony: amber 
and lime-ſtones, thrown up by the Baltick, are enumerated as Jura Re- 
galia, by the king of Pruſſia, in his Code Frederique. In a natural hiſtory 
of amber, publiſhed in 1699, and written by a Pruffian, one of the chap- 
ters is, De lucro fiſci ex rudi fuccino, Hynes Morryſon alſo mentions, that 
amber lies on the ſea-coaſt near Koningsbergh as ſafe as if it was in ware» 
houſes, it being death to take away any part of it, as it belongs to the 
duke of Pruſſen. Part iii. p. 8Ä1. 

See alſo Mr. Locke's laws for Carolina, who diſpoſes of the amber 
found on that coaſt to the eight proprietors. 
Hector Boethius aſſerts, that large quantities of amber are found on the 
rocks of the Schetland Iſlands, cap. xii. and Mr. Pennant informs us, 
that the tide frequently waſhes it out from the cliffs on the coaſt of 
Holderneſs, Tour in Scotland, p. 134, 

[g] Honor de Richmond, p. 91. The 17 Edw. III. cap. vi. barely 
mentions le cor la Reine, or, as it is moſt commonly, called Aurum Reging. 
Prynne hath written an expreſs treatiſe in Quarto. on this tax: it is not 
extraordinary that it ſhould produce nothing, as it was the tenth part of 
what was voluntarily paid into the Exchequer, There is an inſtrument 
in Rymer of 8 Rich. II. De auro Regine in Hibernid colligendo, which 
proves that this was an ancient right, which took place not only in Eng- 
land, but in any newly-acquired dominions. 

Mr. Petyt hath made a Gloſſary to explain ſome of the terms in ſome 
very ancient caſes which he had collected, and hath left by his will 
to the Library of the Inner Temple. I find in this Gloſſary mention 
of the Argentum Dei, which I do not recollect to have met with elſewhere; 
he renders it God's Penny or Earneſt, Petyt Mſſ. vol. vi. Some of thefe 
caſes are in the time of King John and Edward I. whereas the Year 
books do not begin till the reign of Edward the Second, | 

which 
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which were ſuppoſed to ſell annually for ſuch a ſum as to fur- 
niſh her dreſs. The queen of Denmark is entitled to a ſeem- 
ingly more ſuitable right from what are eſteemed royal fiſheries, 
as ſhe may claim the beſt pearls found in the muſcle deſcribed 
by Liſter, as . omnium eraſſiſſima et ponderoſiſſima teſta [Y].“ 
Theſe Northern pearls are not indeed to be compared to thoſe 
of the South; but I have myſelf ſeen one which was. juſt 
taken out of the river Dochert, in the Highlands of Scotland, 
which the fiſhermen expeQed half a guinea for ; nor had they 
any which they would part with under fix-pence. The Statute- 
book is entirely ſilent with regard to the rights of a queen of 
England[/]; on the contrary, the is moſt anxiouſly provided for 
by the laws of Hoel Dda, and one of the higheſt penalties in 
the whole code is for killing her cat. There 1s a very ancient 
tax in France for providing the queen with pins F]; from 
whence the term of Pin-money hath been undoubtedly applied 

by us to that proviſion for married women, with which tlie 


huſband is not to interfere, 


[4] Pontoppidan's Nat. Hiſtory of Norway, p. 165. 
[7] By the will of Alianor, widow of Henry the Third, her ſucceſſors, 
queens of England, are to preſent to St. Catharine's Church near the 


Tower. Newcourt's Repertory, vol. i. p. 381. | 
[4] © Quand nous donons argent a quelque chambriere nous 4 


pour ſes epingles.” Bellon's Voyages, p. 199. B. Paris, 1553. 
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MODUS FACIENDI HOMAGIUM 
ET FIDELITATEM, 


17 Edw. II. Stat. il, A. D. 1324. 


OBE tos CINE ——— ——— ů ¶ · 2 . 2 — —— 
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HIS is moſt clearly no ſtatute, but only an wry made 
in the common: place of ſome lawyer, with regard to the 
different method of a freeman's paying homage. to his lord, and 
that of a villein. The form of rendering fealty agrees word for 
word with that in Littleton's tenures. The difference between 
the freeman and the villein's oath conſiſts in this, that the freeman 
ſwears, 4 qu'il devindra votre homme de ceo jour en avant de vie, 
« et de membre, et de terren honor.” The villein ſwears, que 
6s « jeo vous ſerray foial, et loial, et que jeo vous ſerray juſticiable 
te du corps et de chateux.” _ 
Both the ceremonies agree in this, that the perſon ſwearing 
fealty is to hold his hands joined together I]. between thoſe of 
his lord ; the reaſon of which ſeems to have been, that ſome 


= Degrees and fellowſhi ps are auld; in this poſture. 1 old 
tomb- ſtones repreſent the hands of the dead perſon joined in this manner 
together; the conceit of which probably was, that he was paying homage 
to God: ©& [ancient vaſſal ne doit au nouveau ſeigneur que la bouche, 
ce et les mains.” Coutumes de Vermandois, tom. ii. p. 101. The French 
biſhops anciently reſented this form of homage, which they were to pay to 
the king for their biſhoprick: * On les pretoit a genoux, nue tete, /es 
ic maines jointes, et dans celles du Prince, et de la meme maniere, que les 
6 pretoient les vaſſaux de la Courone. . C'eſt Vaſſujetiſſement à ces dif- 
« ferentes ceremonies, qui donnoit tant d eloignement aux eveques pour 
les ſermens, et ils ccoyient que Vobligation de mettre leurs mains entre 
ce celles du Prince (comme une marque de vaſſalitè et de dependance) 
6 blefſoit la ſuperiorite de leur caractere. Mem. de VAcad, des Inſcript. 
t. ii. p. 662. 
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lord had been aſſaſſi nated under pretence of paying bomage [ſm]; 


but while the tenant's hands continue in this attitude, it was im- 


poſſible for him to make ſuch an attempt. 1 take the fame rea- 
ſon to have occaſioned the ceremony ſtill adhered to by the 
ſcholars in Queen's College at Oxford, who wait upon the 


| fellows placing their thumbs upon the table; which, as I have 
been informed, ſtill continues in ſome part of Germany, whilſt 


the ſuperior drinks the health of the inferior. The ſuſpicion | 


that men formerly had of attempts upon their lives on ſuch oc- 
caſions is well known, from the common account WIR regard to 


the Bork gh of pledging: 


La] T he Speculum Regale W 112 the courtier, when hes is the king” 5 
preſence, to pull off his cloak; and one of the reaſons given is, that he 
ſhews by this means that he hath no concealed weapons to make an attempt 
upon the king's life, p. 299—3oo. Thoſe who held by knights ſervice 
of the king in England were permitted to kiſs his majeſty ; and hence 
a plague breaking out in the eighteenth year of Henry the Sixth, the 
eommons' petition the king by the opinion of noble Fifffeannes and wiſe 
Filoſofors, that he would diſpenſe with this ceremony. Rot. Parl. vol. v. 
p. 31. See the form of the Saxon and Scotch Homage, in Biſhop 
Nicholſon's Preface to Wilkins's Anglo-Saxons Laws, p. vii. 
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THE STATUTE FOR VIEW OF FRANK-PLEDGE, 
18 Edw. II. A. D. 1325. | 

183 ſuppoſed ſtatute likewiſe ſeems to have been taken, as 


well as the preceding one, from the notes or common:- place 
of ſome lawyer, who had occaſion to hold a court of Frank- 


pledge, as the firſt period begins in the following manner: 


« Primes vous nous direz per le ſerement que vous nous avez fait, 
« fi toutes les ſuitours qui deuvent ſuite à ceſt court, ſoient venuz 
« come venir deuvent, et queux ne font mie.” 

There are two or three things in this ſtatute however which 
deſerve notice. The firſt is the tranſlation of the third ſection, 
which runs thus: And if all the dozerns be in the aſſiſe of our 
Lord the king;” which, I believe, is ſcarcely intelligible to 
the reader; the original French however explains it to mean all 
thoſe who were twelve years of age, and who were obliged to 
appear at the leet before the ſtatute, which diſpenſed with that 
attendance. By the 21ſt ſection, mention is made of an inquiry 
with regard to rapes before the coroner, which I do not recollect 
to have read or met with elſewhere. - By the 31ſt ſection, one 
of the articles given in charge is, . $'il ny eit null femme putaine 
&« fer quoi le ſeigneur purra perdre. This part of the 31ſt ſection 
1s not tranſlated, and I muſt own I do not conceive what the par- 
ticular loſs to the lord muſt have been from the harbouring ſuch 
a woman within his juriſdiction. The 33d ſection makes men- 


tion of the puniſhing thoſe who take pigeons in the winter, 


which proves that they never could have been conſidered (ac- 


cording to ſome writers on the law) as a nuſance, and that the 


keeping them was indiQtable in the leet [a]; the contrary of 
; which 
Di] In Egypt, a pigeon-houſe is reckoned great part of the huſband- 
man's profits. Pococke's Travels, p. 210. The old French law dwells 
much 
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which is moſt expreſsly declared. The nuſance apprehended 
from pigeons is their eating up the ſeed- corn after it is ſown; 
it hath of late been diſcovered however, that like moſt other 
animals who are. perſecuted for ſuppoſed miſchief, they are of 
ſingular uſe, in conſuming the ſeeds and weeds, as alſo the eggs 
of noxious inſects, and the inſects themſelves. Every one who 
hath woods belonging to him orders the bird called a wood- 
pecker to be deſtroyed. This bird however cannot perforate 
with his bill a tree that is ſound, and therefore gives timely no- 
tice of its decay, after which it only Surtheneth the ground, and 
ſhould leave room for a profitable one to grow in its room. I 
could wiſh that a proper fable was added to the common col- 
lection, to impreſs an early ſenſe of tenderneſs in children to 


much upon the lord's right with regard to Pigeons. Thus, in the Inſti. 
tutes Coutumieres, it is laid down, “que nul ne peut batir colombier à 
er pied, fans conge de ſon ſeigneur.” The lord had likewiſe a right to 
the young pigeons of his vaſſal, except in the March-flight Coutumes 
de Rheims, p. 155. Hartlib (in his Legacy of Huſbandry) ſuppoſes that 
there were in this time 26,000 dove-houſes in England, and allowing 500 
pair to each houſe, and four buſhels yearly to be deſtroyed or conſumed 
by each pair, makes by this calculation the loſs of corn very amazing; 
26, oo 50 13, ooo, ooo buſhels. See Fuller's Worthies, p. 279. 
One cannot read any account of particular religious houſes, without ob- 
ſerving that the building a pigeon-houſe was a neceſſary article of ex- 
pence upon all their eſtates. See Sparkes's Coll. Debes, in his 
Færoa Reſerata, gives us the following account of a law which pre- 
vails in thoſe iſlands for the deſtruction of ravens. Every man who is 
capable of rowing a boat muſt at St. Olan's tide bring into the ſeſſion- 
houſe the beak of a raven, which are laid in a heap and burnt. Thoſe 
who have not any ſuch beak to produce are obliged to pay a raven In, 
ſaid to be a {kin of the value of 2 3 4. 

Harriſon (in his Deſcription of Britaine) obſerves on Potydore Virgil's 
ſuppoſing that rooks are encouraged in England from their deſtroying 
the worms. This Harriſon eau reſents as as a a reflex ion on our ſoil. 
See p. 110. B. | — 
E e | animals 


animals of all kinds; their barbatity is often n vnder pre. 


of this reigu. That Edward was a weak prince [o] is unanimouſly 


People, yet he ſeems to have had the negative merit of never 


charge of this king, is an appointment of particular juſtices to try the of- 
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tence of deftroying what does harm. 
have now-made ſome obſervations upon almoſt every irdts 


agreed by all writers and hiſtorians ; yet the clamour againſt his 
government ſeems chiefly to have ariſen from his having put too 
unlimited a confidence in favourites who were foreigners. The 
barons who depoſed this unhappy king were certainly guilty of 
greater breaches of the law, than thoſe whom they oppoſed; 
witneſs their murder of Piers Gaveſton, which they were obliged 
to procure an indemnification for by the ſtatute of Ne quis oc- 
caſlanetur pro morte Petri de Gaveſion, Upon the whole (to con- 
ſider Edward the ſecond as a legiſlator), though it cannot be ſaid 
that any law paſſed during his reign of great importance to his 


having attempted to introduce any ſtatute, which in auy meaſure 
tended to derogate from their juſt rights and liberties [p]. 

After the eighteenth of Edward the Second, follow ſome 
ſtatutes incerti temporis; no editor Wer been able to ſay with 


[0] He was a Sebolar, if the verſes printed in F hin! s Chronicle are 
really of his compoſition, which Fabian ſuppoſes to have been written 
during his confinement; I do not from this. pretend to ſay that he had: a 
. genius: 

«© Damnum mihi contulit, tempore brumali, 
Fortuna ſatis aſpera, vehementis mali. 
< Nullus eſt tam ſapiens, mitis, aut formoſus, 
Tam prudens virtutibus, czteriſque famoſus, 
6 Quin ftultus reputabitur, et ſatis deſpectus, 
« $i fortuna proſperos avertat effeQtus.” 

[p] One of the moſt irregular proſecutions that can be laid to the 


fence of ſuppoſing that miracles were performed at the tombs of Mount- 
fort and Bouſſer, who had been executed for high treaſon at Briſtol in 
the ſeventcenth year of his reign, Petyt, Mff. vol. xviii. p. 131. 

| 18 preciſion 


THE STATUTE FOR VIEW. OF FRANK PLEDGE. 241 


preciſion whether they belong to the reigns of Henry the Third, 
Edward the Firſt, or Edward the Second; and I ſhould appre- 
hend, that the number of theſe Uncertain Statutes wy I may * 
call them) ſhould be much larger. | 

The firſt of them is entitled, An Ordinance fur Bobirs, Brewers, 
and other Victuallers, and for Elle, Buſhels, and Forgſtallers. The 
baker and the miller (as before obſerved on the ſtatute of Pillory} 


are the firſt objects of the parliamentary regulations; and, in caſe 


of deceits, they are to be puniſhed by the pillory, which, it ſhould 
ſeem, in thoſe times was not conſtructed as it is at preſent. The 
words of the ſtatute are: Quod pilloria five colliſtrigigium ha- 
„ beatur debitæ fortitudinis, ita quod contra delinquentes exequi 


4 poſſit judicium, ſire cor porum periculo. From which it may 


be inferred, that the criminal was ſuſpended: in the air by the 


colliftrigium, or ſtretch-neck, in the ſame manner that children are 


ſometimes put into ſwings, in order to. ſtretch their necks and 
make them grow: the ridicule attending the delinquent, in 
this ſuſpended fituation, muſt have been infinitely greater than 
when he ſtands. upon a floor, I have already ventured to in- 
veigh againſt the impropriety of this [2] puniſhment. 
The direction with regard to a miller's toll ſeems to be very 


vague and uncertain, as it is to be regulated, ; ſecundum forti- 


c tudinem - cursits aquæ {7 which would puzzle a Smeaton of the 
preſent times to eſtimate with accuracy; aud | am afraid was in- 
finitely beyond the civil engineers of thoſe reigns. Leſs is to 

y Dey 85 85 


be found with regard to mills in the law of England, than per- | 


171 There are ſome very ſenſible e to the ſame puport in 
the Preface to the State Trials. The author of that Preface ſigus only 
the initial Letters of his name, M. N. which I have lately been informed 
is meant to be the ſignature of Mr. Salom Emlyn, the Editor of Hale's 
Pleas of the Crown. The letters M. N. are the final, and not the initial 
letters of his name, che reaſon for which, muſt have been rather whim- 
2. , 
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haps thoſe of any other European country; it makes, on the 
other hand, one of the principal heads of the law of Scotland; 
as likewiſe of the Northern parts of Europe. The reaſoa of this 
ſeems to be, that the inhabitants within a certain diſtrict are 
obliged, by the laws of other countries, to grind at the lord's 
mill, and at no other, of which there are ſome traces in our an- 
cient cuſtoms; but this ſervice is by no means general, and hath 
at laſt been almoſt univerſally: 1150 from the 1 8 n 
there is to en force ſuch a right [7]. 1 | 

Ihe butcher and the cook are ow n ſubjeck t to pavakie!: 2 
the butcher, if he ſells . carnes porcinas ſuperſennatas, vel carnes 
« mortuas de morina,” The word ſuperſennatas is tranſlated 
 meazled fork, or, as is more generally termed, - meaſiy pork ; the 
etymology of which / expreſſion I conjecture to be from the 
French word (meſie), or (mingled), as the fleth of a ſwine, when 
ſaid to be megſiy, or meaz/ed, is interſperſed with white ſtreaks or 
ſpots. . I ſhould doubt much however the propriety of this 
tranſlation of the common edition of the ſtatutes, I cannot in 
any of the Gloſſaries find the word ſuperſannatas; the meaning of 
it however is very obvious, as J conceive it, to ſignify unſound 
meat; but there ſeems to be no foundation for confining it to 
that particular diſtemper in a hog, which makes the fleſh: appear 
meazled. It may be perhaps thought unneceflary to have dwelt 
ſo long upon the import of this word; but if a butcher was to 
be proſecuted upon this branch of the ſcatute, the ignification 


I)] There is a manor oven (14 f. diameter) at Melton Mowbray, 
which hath full buſineſs ; but the baker, in Sir Matthew Lambe's time, 

was for obliging every one to make uſe of it, though he could not ſerve. 
all. The inhabitants intimated, that though they allowed Sir Matthew 
to have ſuch an ancient grant, yet they were informed, that the old price 
for bak ing was alſo ſtipulated, on which Sir Matthew defiſted from his 
claim. I received this information from a learned and ingenious cor- 


reſpondent, to whom | have not this only obligation, 935 716225 
muſt 
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muſt be ſettled with PTY otherwiſe it would be pots 
to convict; © 
The butcher and. cook, fo the ft lev 15 to be heavily 
attercdd's for the fecond, he is to be ſet in the pillory ; for the 
third, he is to be impriſoned ; and for the fourth, he is to leave 
and abjure the village or town in which the offence is commit- 
ted; which I the rather take notice of, as it ſeems to be the 
only inſtance in our law of puniſhing by a baniſhment from a 
particular place or diſtrict [5]. | 
This ſtatute concludes with moſt terrible denunciations againſt 
foreſtallers, which, as they are more florid and rhetorical than 
moſt part of the ſtatutes (except perhaps the preamble to an 
act in the laſt year of Edward the Firſt, which I have already 
taken notice of) it may not be improper here to inſert, as a 
ſpecimen of the legiſlative rhetoric of this country: 10 Præcipuè 
*© ex parte Domini Regis præcipitur, quod nullus forefallarius 
« patiatur in villa commorari, qui pauperum depteſſor eſt ma- 
„ nifeſte, et totius communitatis, et patriæ publicus inimicus g 
« qui bladum, piſces, allec, vel res quaſcunque venales, per ter- 
„ ram vel per aquam venientes, obviando pre cæteris feſtinant, 
& Jucrum ſilientes vitioſum, pauperes opprimentes, et divitiores deci- 
e pientes, &c. I have already had occaſion to expreſs my 
ſentiments with regard to the laws againſt foreſtallers and 


regraters; and ſhould almoſt wiſh that they were expunged [7] 
from 


_ 


— 


[5] As for the common abjuring by criminals, that is a baniſhment 


from the iſland, 
[:] They are now indeed bd and though am not vain enough 


to aſcribe this to what I have happened to throw out in the former editions 


of this work, yet I have the ſatisfaction to find that ſome other alterations 


in the law, which I have ſuggeſted, have been adopted by the legiſlature. 
It is not very eaſy to ſettle an accurate diſtinction between the offence of 


the fore/taller and the regrater.. The French uſe the word regrattier 


to ſignify the ſame with a retailer, © des alcoves deſtinees pour quelques 
| * regrattiers 
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from the ſtatute · book, as the conſequence of putting them in 
force muſt for ever be to raiſe the price of proviſions. It muſt 
be admitted, however, that the want of a good communication 
between place and place might have aciently made theſe laws 
rather leſs abſurd than they appear to be at preſent, When a 

diſtrict of country depended entirely upon the corn and other 
proviſions which were raiſed within itſelf, a wealthy foreſtaller 
might, by preemption, have in ſows meaſure inſiſted upon his 
own brews 15 e e 


. regrattiers quy y vendoient leur appas.” Wiquefort's tranſlation of 
Figucros' s embaſſy to Perſia, p. 9 5. A foreſtaller is, © ſtalli fori violator" 
Houard's Littleton, t. i. p. 314. 

1 do not recolle& to have met with a good etymology of the word 
Badger, uſed always in theſe laws againſt foreſtallers. Hattiſon * deſcribes 
a bodger, as he terms it, to be a ſham perſon employed by the ſubſtantial 
farmer to buy up the corn. This perhaps may have made ſome country 
wit to a 1 to the badger, who makes his hole * the uſe of the 
ox. 

* * Deſcription of Frame, p. 86. * 


STAIU- 


STATUTUM ao VOCATUR DE RAGMAN 


DE JUSTTTIARIIS ASSIGNATIS. 
INCERTI TEMPORIS. 


HAVE uewbebe met with an interpretation of the word 
Ragman, uſed in the title of this ſtatute, but cannot recollect 
in what author. Du Cange cites the old Chronicles to prove, 


that it ſignifies the ſame wirh Charta, or Litteræ putentes. I can- 


not however ſee in what this is applicable to the ſubject-· matter 


of the ſtatute, whieh relates to no particular grievance or pro- 
viſion with regard to Churters, or Leiters Patent; and I ſhall al- 
ways think it right in this comment not to paſs unnoted a dif- 
ficulty which IJ am not able to ns rn, but which Prey may 


be cleared oP nh others (# #5 


Ca] Since the former editions, I have happened to meet with an bath | 


ment in Rymer of the firſt year of Henry the Fourth, which is entitled, 
De raggemannis comburendis, and explains this word, to have fignified blank 
recognizances, which perſons, threatened with proſecutions, had entered, 
into, and depoſited in Chancery, during the preceding i reign, Hence 


a (perhaps whimſical) conjecture ariſes with regard to the etymology of 


the word Ragman. He who had ſigned ſuch a blank recogniſance was 
abſolutely in the king's s power, and might therefore (if the penalty or fine 
inferted was confiderable) be looked upon as utterly ruined in his circum- 
ſtances, and in rags. There is in Mr. Petyt's Collection of Mſſ. an 


order of the firſt of Henry the Fourth, by which every ſheriff is directed 


to burn the Raggemans (or Blank Charters) which are deſcribed to be 
confeſſions of treaſon or other offences extorted by the menaces uſed by 
the late king. They are for this tedfon ordered to be publickly burnt. 


vol. xxxii. p. 65. This word Ragman, however, ſcetns to have bad no 


very preciſe meaning annexed to it, as an inqueſt taken in Bretaigne during 
the fiftieth year of Edward the Third is ſo called in Mr. Petyt's The- 
atrum Criminalium, vol f. P» 169. B. i is enn uſed "oy. Gawin 
Dougas: as. 


* 
ar er A * 
1 N — % 
E Z F | ; F 


The: 


: hows 3 — „ 
* "> GOP 2 2 - — —ũ—ä— Jy 
© 
A : ky, 
” * — = 4a n — YL s x P 2 
3 — * 1 22 = _ —_ * þ 
ee Be are Hu. 5 - 
- Engg <LI 


W 

© Hi —— 2 
eee 
2 8 


IA echt ö 


72 8 . 

Rn —— — 

— — n= 
——_—_zc_zq - 


2 — 
r . © 
——— 
— — rg 
CY —— =, * — - - 
— — — — — — 
o — No — ̃ — yr es — — — —-— 
22 PRIN — — —_ —ͤ—ũũũẽ—d — EY 


| Fe OBSERVATIONS. ON 77 
The following paſſage in this ſhort ſtatute is an, miſ- 


printed: „Que nut enquerelant, ne reſpoignent, ne ſoit empris 


„per hokettes ne per barettes; the word hokettes is ; faid, by 
Du Cange, to be ſynonymous | with the following term baret- 
tes: now the word empris being changed to ſurpris, and ne 
reſpugnent to reſpondant, it will run thus: Que nul enquere- 
laut, ne reſpondant, ſoit ſurpris par hokettes ne par barettes;”' 
and the meaning will be, that no- plaintiff or defendant ſhall be. 
ſurprized in his cauſe by the tricks of a baretor [4]; In theſe 
corrections 1 have not deviated much from the original, and the 
ſenſe, as well as context, ſeem to require ſuch alterations. It 
muſt be zememberad, that the preſent ſtatute hath not been tranſ- 


| lated, and therefore. ſeldom, if ever, enforced: miſtake follows 


miſtake. conſequently in the repeated editions of ſuch laws, as 

ſcarcely any one ever peruſes them with attention, not even the 
editor, who is not checked by a marginal verſion. I have 
had thoughts of tranſlating theſe laws from the old and bar- 
barous French, in which they are enacted, and the having read 
with attention all the ancient ſtatutes in the original, would per- 


haps enable me to form the beſt Glofſary for ſuch a work: I 


have however been deterred from this by the on Greek adage, 


of He Heu, lleya Xaxov, 


1 . * I thocht have fenit, 
. But SW AYER: part, hf ſentencius.” OE Babak. B. i. 
- Ef 8 rede | begane | 1 | 
66 The royeteſt ane ragment,with mony royet rime.” Prol. to B. 1 Vitl, 
In both which paſlages it fignifies the ſame with the Italian word e,. 
mento, or a diſcourſe or argument. 

The Gloſſary, to Gawin Douglas then ſuppoſes that what 75 „ 
the famous Ragman's Roll (in which the Nobility and Gentry of 
Scotland were tyrannically conſtrained to ſubſcribe allegiance to Fdward 
the Firſt) might be hence derived. But what hath A Pond Which fignifies 


-— 


_ diſcourſe or argument, ta do with the title of ſugh ; a Roll? 


[20] The word barat is rendered, in the Gloſſary to the Life of St. | 
nnn 8 CONSUE- 


CONSUETUDINES Er ASSISA FOREST. 
: IN c E RI 1 TEM PORIS. 


Pune are two or three things, rather relative to the words 
made uſe of in this ſtatute than the ſubject - matter or pro- 
viſions of it, which may poſſibly deſerve ſome notice. The 
learned Mr. Cay, in his Preface to the Abridgement of the 
Statutes, hath obſerved a moſt palpable miſtake in the following 
clauſe: <* Ut memorialiter habeatur quid fit viride, ſciendum eſt 
os quod omnes arbores fructum portantes, et etiam hæ quæ 
« tenent viriditatem per totum annum, et fraxinus, fi antiquitùs 
« uſus fuerit intra foreſtam, et arabilis, qua Dominus Rex eſt in 
« ſeſinl.. The whole of this explanation, with regard to what 
ſhall be deemed vert in the foreſt, moſt clearly relates to trees, 
and therefore it ſhould be read erabilis (viz. a maple-iree,) and 
not arabilis, fignifying arable land; this is the more evident from 
the other tree which precedes it, viz. fraxinus, or an 4%, the 
ſtatute directing that neither ſhall be conſidered as vert, niſi 
antiquiiùs uſus fuerit. | 
The word bercator occurs afterwards, which is not very com- 
monly to be found in our ancient records, It is generally uſed, 
by thoſe who have tranſlated the old laws of Norway, Sweden, 
and Denmark, into Latin, as ſignifying a ſhepherd, and 1s a con- 
traction of the word vervicator [x]; becoming thence berb;- 
cator and bercator, by the known rule in ON of “ literz 


« ejuſdem organi ſæpiſſime mutantur [ ay 


Cx] From verver, an ewe. 
OI Thus the name Jovianus, in Greek, becomes 10S · 3 2s alſo | 


Ofavianus becomes Ove | | 
F f | By 
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By the fame clauſe, if any of the deer are found dead, or 
wounded, it is humanely direQed, that they ſhall be ſent to 
the next houſe of Lepers. We hear little of the leproſy. iu our 
Hiſtories or Chronicles, and this is perhaps the only inſtance of 
its being mentioned in any law [z]; though there are ſeveral of 
the ancient Scotch ſtatutes which relate to it. Hentzner in- 
deed, who was in England during the reign of Q. Elizabeth 
(and perhaps the firſt travelling tutor to a voung nobleman i in 

[z] There is a Writ, however, in the Regiſter, De leproſo amovendo. 
Henry the Second, by his will, leaves 50,000 marks, © domibus reli- 
« gioſis totius Teroſylyme, et leprofis, et incluſis, et eremitis ejuſdem 
« tertæ. Rymer, vol. i. part. i. p. 19. It appears alſo, that there were 
houſes to receive women who laboured under this terrible diſorder, by an 
inſtrument in Rymer, which is entitled, Bulla pro Prioriſſa Leproſarum de 
Pratis. This hoſpital was ſomewhere in the dioceſe of Lincoln. See 
Rymer, vol. i. part ii. p. 19. Gul. Nubrigienfis (who died in the year 
1208) makes alſo mention of a noble hoſpital, for the reception of lepers, 
near Durham. See l. v. c. viii, As does Stowe, of different hoſpitals, 
for the ſame purpoſe, viz. the Loke, in Southwark. B. iv. p. 26. An- 
other at Mile end. Ibid. p. 48. Aud a * in St. Giles's Fields. Ibid. 
P. 74. 

6 Better than a Iazere, or a beggere,” 
Chaucer in the Character of the Friar. 
Montfaucon, in his French Antiquities, gives us an engraving from 
painted glaſs in the Abbey of Sr. Denis, which repreſents. Saint Lewis 
giving food to the lepers. The line under the window is, 
Multùm leprofis datur hie cibus a Ludovico.“ 
Mäontf. t. ii. p. 1 58. 

There were likewiſe ſo many Hs at Paris in the year 1321, that they 
were burnt together with the Jews, both of them being charged with a 
conſpiracy, Montf. t. ii. p. 227. Their numbers thetefore muſt have been 
formidable. 

It ſeems to have continued in Cornwall till Carew's time, who publiſhed 
in 1602. See p. 68. where he attributes it partly to their eating fiſh, 
particularly the livers, and partly to its being an hereditaty 84 555 
in certain families. KA | 


3 | the 


CONSUETUDINES ET ASSISA FOREST. 219 10 
the tour of Europe), ſays, that the Engliſh were at that time 10 
much ſubject to the leproſy. I ſhould doubt much whether this 
ſuppoſed leproſy was more than the ſcurvy; and, if we ever 
had this horrible diſtemper amongſt us, it is not impoſſible that 
greater cleanlineſs by change of linen, as alſo the uſe of tea 1 
having aboliſhed the more ſolid and ſubſtantial breakfaſt of N $4880 
meat, may have much abated its rigour. After all, perhaps, | { 11 
the leproſy here alluded to by the ſtatute may not be the e/ephan- | x 
ziafis [a], but only a kind of iich, which the inhabitants of poor 
and mountainous countries are ſubje& to from a poverty of diet. 1 
I ſubmit this however, with great diffidence, as I am lenſible of | 11 0 
the i impropriety in alienas ſegetes falcem demittere. 5 i 
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[a] Lucretius indeed informs us, that the aaa is peculiar 6 | LY: 
| TH: 1 | - MH 
4 Eſt elephas e qui propter flumina N ili | | 3 
Gignitur Ægypto in media, nec præterea uſquam.“ 

1 8 L. iv. ver. 112. un 
Samonicus, who was præceptor to the younger Gordian, in his Treatiſe RESI 
de Medicina, deſcribes it in the following manner: | „ 
3 « Eft elephas morbus, triſti quoque nomine dirus, | | | l 
Non ſolum turbans infandis ora papillis, n 
« Sed cita præcipitans funeſto fata veneno.“ 5 1 
See Maittaire's Corpus Poetarum, vol. ii. p. 1593. Fi 
The four marks to know whether a perſon is leprous or not are. mentioned 
by the [phyficians of Edward the Fourth, who were to certify his Ma- 
jeſty, whether a woman was to be confined for this diſtemper. They 
are deſcribed to be, Alopecia, Tiria, Leonina, et Elefantia,” They | 1 
alſo certify, the twenty-five ſymptoms which ſhould concur in a per- . 5 Bhi 
ſon's caſe who was truly leprous, and that few of theſe appeared in the Re EAR 
caſe referred to them. See Rymer, vol. v. part ii, p. 167. A. D. 1468, i 
8 Edw. IV. 
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STATU- 


I b 42 „ 
STATUTUM ARMORUM AD TORNIAMENTA, 
INCERTI TEMPORIS. ; 


U 18 ſtatute may very well merit the attention of the 
herald or the reader of ancient Romances [5], as there are 
many terms uſed in it which relate to chivalry and armour. 
The chief intent of the legiſlature by this law ſeems. to have 
been, to reſtrain the great numbers, by which the knights were 
"attended at theſe expenſive and ſtrange feſtivals. From the in- 
convenience and riots occaſioned by them, we find many pro- 
clamations in Rymer to forbid the uſe of them in particular 
places, and the lands of thoſe who juſted, or Bordearunt [e]. ac- 
cording to the Latin term, were ſeized into the king's hands. 
A judicious collection of the Royal Proclamations from Rymer 


and others, in a regular ſeries of time, would not be without its 
7 uſe, 


[4] Gul. N eubrigienſis attributes che introduction of Turnaments into 
England to Richard the Firſt, and obſerves, at the ſame time, that though 
they had been prohibited by two popes, and two councils, “ feryor 
tamen juvenum armorum vaniſſime gloriam affectantium, favore 
* principum probatos habere tyrones volentium, ecclefiaſticz proviſionis 
« uſque in ptæſens ſprevit decretum,” See l. v. c. iv. B. | 
ſe] The word ſeems to be derived from borda, a club, \whence the 
8 term of Border. Burdare barbaris eſt jocare. Pref. of Dr. Grey, 
to his Edition of Hudibras, p. xviii. who refers to Bourde Gocus) in 
Junius's Etym. 8 * | 
At Alefſandre' he was hes it was won, | 7. ue 
« Full-oft times he bad the bord begun ; WO : 


88 Above all nations.“ 
Chaucer, in the Character of the Knight. 


Henry the Second of France being killed by accident in juſting at 
one of theſe Turnaments, was probably the occaſion of their being 


totally diſuſed; the introduction * fre- arms muſt likewiſe have con- 
tributed 


7 
W* 26 ad 
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uſe, and would throw light upon many points of the ancient 


law [9]: 

tributed to theſe military amuſements and pageantry being laid aſide. 
Richard the Firſt procured large ſums for licenfing Turnaments. Hove- 
den p. 746. It ſhould ſeem alſo, from an inſtrument in Rymer 
during the reign of Edward the Second, that, if any one (in tilting 
at a turnament, for which the king's licence had not been obtained) killed 
another, it was ne, to procure the royal pardon. Vol. ii. Part i. 
p. 148. 

d There is ſuch a collection from the time of Henry the Eighth to 


Charles the Firſt in the Library of the Society of Antiquaries, as alſo in 
that of Queen's College, Oxford. The Proclamations from the 1 8 | 


of Q Elizabeth have been regularly printed. 
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STATUTUM DE JUDAISMO, 


INCERTI TEMPORIS. 


JRYNNE [e] fixes the time of this ſtatute to the fourth yoar 

of Edward the Firſt, contrary to the opinion of Sir Edward 
Coke, who ſuppoſes it to be a law of the eighteenth year of that 
king's reign, It contains ſome curious particulars with regard 
to the terms upon which the Jews were then tolerated in this 
country, By the ſecond ſection, the good Chriſtians are not to 
take above, half their ſubſtance. By the fourth ſection, a Jew, 
when above ſeven years of age, is to wear a particular mark of 
two cables joined upon his upper garment; the ſame ſection de- 
clares, “ qu'ils ſont les /erfs du roy,” and, by the eighth, no 
Chriſtian. is to be permitted to lye in their houſes [J]. Not- 
withſtanding theſe ſeverities, a Jew is permitted, by the laſt 


(e] Collegion of Records, vol. iii. p. 1 53. 

[#f] © Ceſt la meme choſe de coucher avec un Juif, que de coucher 
te avec un chien; ef ce ſont nos peres. Voltaire, in ſpeaking of the perſe- 
cution of the Jews, and the ſevere laws againſt them. 

Si Chriſtianus cum Judi, aut Judæus cum Chriſtiani rem habet, 
ce debet unius corpus corpori alterius imponi, et ita utrumque flammis 
e conſumi.” Speculum Suevicum, cap. 317. 

A law of Venice, made in the year 1443, is comparatively mild: if a 
Jew lies with a common proſtitute who happens to be a Chriſtian he is to 
ſuffer an impriſonment of ſix months. St. Venet Venetiis, 1729. p. 11. B. 
It appears, by the ſame ordinance, that one of the chief employments 
of the Jews at that time was to teach children to ſing, which they are moſt 
expreſsly forbid to continue, Ibid. By the laws which obtain in the 
ſtates of the king of Sardinia, the Jews are obliged, under penalty of three 
days impriſonment, to keep within their doors during Paſſion- Week; nor 
are they permitted to play upon any muſical inſtrument during their con- 
finement. Leggi e Coſtituzioni di S. M. tante di qua, che di la da 
monti e colli. Torino, 1723, Folio. c. 6. 

VN e chapter 


OBSERVATION.S, &c. . 


chapter of the law, to purchaſe an houſe and curtilage tas cloſe 


adjoining), which an enlightened parliament of the eighteenth 


century would not permit ſome few years ago. 
_D'Bloffiers Tovey publiſhed a treatiſe in 1738, upon the an- 
tiquities which relate to the Jews in England, in which there 
are ſome extracts from the chronicles which deſerve notice; it 
is by no means however ſo complete as a collection of this kind 
might have been made. 
When this perſecuted people was moſt favoured, their con- 
dition was intolerable ; and all that can be ſaid by way of juſtifi- 


cation for our anceſtors is, that they were rather more mildly 


treated in England than in the other countries of Europe, 
The firſt regulations which relate to this unhappy ſect are thoſe 
of the reign. of Henry the Second, to be found at the end of 
Wilkins's Anglo-Saxon Laws [g]. They were much oppreſſed 
likewiſe in the reign of Henry the Third, as appears in the Ap- 
pendix to the ſecond volume of Prynne” Records. Howel [] 
tells us this ſtory of what happened to a Jew in the reign of 
Henry the Third, He had by accident fallen into a privy on 
his Sabbath, being a Saturday, and would not ſuffer any one to 
take him out, though rather a neceſſary work, Common huma- 


nity ſhould not have permitted this obſtinate adherence to a reli- 
gious ceremony ; however, the earl of Glouceſter not only ſuf- 


fered him to continue in this filthy condition his own Sabbath 
(being Saturday), but would not permit any one to take him 
out on the Sunday, being the Sabbath of Chriſtians: the Jew, by 
this cruel Joke, was ſuffocated; nor do the chroniclers of the 
time refle& upon the barbarity of it 17]. We cannot be much 
furprized at this, as the Compiler of the Annals of Waverly ſpeaks 

| | | | thus 

Le] P. 347. 

[4] Inchis Londinopolis. 

.] A rich Jew not ranſoming himſelf, King John ordered, for ſeven 
days ſucceſſively, one of his great teeth to be pulled out; upon which he 


at laſt ſubmitted to pay the king 10,000 marks of ſilver. Stow's Chro- 
nicle, 
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224 OBSERVATIONS: ON 
thus of a general maſſacre of this people, te Judæos occidentes, | 
«+ et bona eorum diripientes, et "ooh omnia i benedictis 1 7 Deus qui 
&« jradidit impios LJ. C 

It muſt be ſaid however to the honour of Thomas Wykes, 
who is perhaps the beſt writer among the old Chroniclers, that 
he expreſſes himſelf with proper humanity, after having men- 
tioned a perſecution of the Jews by Edward the Firſt, ( Anno 
„ 1263, Londinenſes, non zelo legis, fed. cupiditate lucri alleQi, 
cc Judzos crudelifime trucidabant, nec ſexui nec ætati parcentes, 
e et licet non ſint Chriſtiani, inhumanum et impium videtur eos 
< trucidare fine causi £4 % 

Notwithſtanding this moſt hocking barbarity, and a continued 
ſeries of maſſacres of this defenceleſs people, the kings of Eng- 
land occaſionally ſhewed them protection; but this was like that 
of the kings of Denmark to the city of Hamburgh, the motive 
nicle, p. 168. In the ſecond year of Henry the Third, particular judges 
were appointed by that king to decide any diſpute between thoſe who 
were taken under his ſpecial protection Judæis naſtris) and the Engliſh 
Chriſtians. Petyt, Mſſ. vol. ii. p. 53. By an ordinance of King John 
likewiſe, a Jew could not aſſign a debt due to him by a Chriſtian, which 
his Succeflor Henry the Third took advantage of by ſelling licences for 
ſuch a diſpenſation, Petyt, Mſſ. vol. vii. p. 261. 263. where the word 
Jew is ſpelt Gyn. It appears by Monſ. Bruſſel's late Treatiſe on the 
French Fiefs, that the king of France, and even ſome of his great ſub- 
jects in particular diſtricts, made the ſame extortions from the Jews. See 


vol. i. p. xtv. 


[I Gale's Coll. vol. iti, p. 163. 

(CI P. 39. The Em peror Lewis alſo expreſſes himſelf moſt humanely 
with regard to the Jews: © Nous rendons homage au precepte de PEvan- 
« gile qui enjoint d'aſſiſter ceux qui profeſſent notre foi ; mais bien 
* Join de penſer quiece precepte defende d'etre bienfaiſans envers ceux 

© qui ſuivent une autre loi, nous penſons que les ſecourir c'eſt remplir 
_ « Jes vues de la Divine Providence, qui comble de grace tous les hom- 
e mes,” Littera Lud, leer pro nonnullis Judzis, Notice de Di- 


2 — p · Fr 
for 


— 


STATUTUM DE JUDAISMO. 25 


for Shak hath been to let the ſpunge fill for a time, that they 


may afterwards ſqueeze the more out of it, Voltaire ſuppoſes 
theſe perſecutions to have been cauſed by the great decreaſe of 
money in Europe by the cruſades, which was falſely attributed 


to the Jews engroſſing it [m]. Poſſibly this might contribute 


amongſt other reaſons; but the prejudices againſt this ſingular 
ſe& of religion were ſufficient in times of ignorance to have 
occaſioned the miſeries which they endured, and which they 
ſill, in ſome meaſure, ſuffer in many parts of Europe [z]. Theſe 


prejudices being . ſo ſtrong, it is certainly humane in the Engliſh 


law to allow them a trial per medietatem linguæ [0]; which, 
Selden informs us, they had a right anciently to claim. This 
indeed is not the modern practice; and it is to be hoped, that 
religious controverſies will never make 1 it neceſſary. 


[m] One of the cauſes of the perſecution of the Jews ãroſe from a no- 
tion, that they killed the children of Chriſtians in order to uſe their blood 
in medicine. Gower (in his ſecond Book De confeſſione amantis ) ſays, that 

this was preſcribed to Conſtantine for the cure of his leproſy, but that he 

_ refuſed to try the medicine, and for that piety was miraculouſly cath 

« They would him bathe in childes bloode, 

“Within ſeven winters age, 

« For as thei ſayen, that ſhulde aſſuage 

| © The lepr . F. 45. B 

A notion ſtill prevails in 4ufria, that, when a amal! is beheaded, the 
blood drunk immediately, which ſprings from the neck, is a certain cure 
for the falling ſickneſs. Brown, who mentions this, was an eye-witneſs 
of its being received in a jug for this purpoſe. Travels, p. 155. 

[] Gemelli the (famous traveller), who was at the fiege of Buda in 
1686, ſays that the Jews, who were found in the town, were immediately 
ſold by the Imperial army as flaves, Sir Thomas Smith alſo obſerves, 
that in his time they were conſidered as ſlaves in all parts of Europe. 
Commonwealth of England, p- 125. 

[9] Our anceſtors, it is true, could perſecute the Jews; but they would 
not perſecute them by the mockery of a trial, conſiſting of W who 
were prejudiced. 
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ARTICULL ET SACRAMENTA 


MINISTRO RUM RE GIS 8 
IN ITINERE JUSTICIARIORUM,. 


INCERT oh TEMPORIS. 


IIIIS ſtatute 9980 chiefly of the ths to be 3 by has 
officers who are obliged to attend the king's juſtices in eyre, 
Jeers the ſheriff, under-ſheriff; and bailiffs. As the county- 
towns are neceſſarily. crowded upon theſe occaſions, it directs, 
that no fairs ſhall be held during the aſſiſes p], © ſed quod comi- 
« tatus teneatur ſolummodò ad profros faciendos.” The word 
profrus is a very uncommon. one, but ſignifies the {ſame with the 
plaintiff's ſuit; this is the ſenſe of the French word profre in Brit- 
ton, which anſwers to the producit ſe, „Jehan de Hayes ſe profre 
„ vers Thomas de Bruce Fark The next direction is, that no 
one ſhall take up or hire an inn during the eyre, . ſed venientibus 
T gratis concedatur:” which regulation, if it was to take place 


in theſe days, towns would not be ſolicitous to have the aſſiſes. 


7 By a preceding ſtatute ( incerii temporis it is ſtated, that 1 were 
at this time only four circuits; they were thus divided, Vork, Northum- 


berland, Weſtmoreland, Lancaſter, Nottingham, and Derby — Lincoln- 


ſhire, Warwickſhire, Leiceſterſhire, Staffordſhire, Northamptonſhire, 
Rutlandſhire. Glouceſterſhire, Herefordſhire, Worceſterſhire — Cornwall, 
Devonſhire, Somerſetſhire, Dorſetſhire, Wiltſhire, Southamptonſhire, 
Oxon, Berkſhire, Suſſex, and Surrey—Kent, Eflex, Hertford, Norfolk, 
Cambridgeſhire, Huntingdon, Bedford, and Bucks. It appears alſo, by 
Ames's Hiſtory of Printing, that before the ſtatute of Henry the Eighth, 
which annexes Cheſhire to the Welſh circuit for the counties of Den- 
bigh, Flint, and Montgomery, Cheſhire was frequently added to the 


Northern circuit. 
[4] Britt. p . 41. 
DE 


. 


DE MAGNIS ASSISIS ET DUELLIS, 


INCERTI TEMPORIS. 


Þ r ſtatute regulates the different actions in which the trial 
by battle, or by the grand affiſe, is to take place. The law 
is very ſhort, and contains nothing very particularly to be noticed, 
except that there ſhould be ſuch minute regulations about ſo 
abſurd and impious a method of decifion. The laſt trial by 
battle in England-was in the time of Charles the Firſt, and that 
did not end in the actual combat. It is amazing, that it ſhould. 
have continued fo long in ſo many different parts of Europe; and 


the reaſon for the tolerating of it ſeems to have been, that the : 
lord in moſt diſtricts had the appointment of the judge, who, | 
either himſelf or his lord, was intereſted in favour of one of the 1 
parties litigant; this might perhaps drive the other party, who f 
ſuſpected this prejudice againſt him, to appeal to the chance by bi 
combat. There is a ſtory in  Grafton's Chronicle [7], which U 
muſt have likewiſe made this trial infinitely ridiculous. A citi- ky 
zen of London, in the time of Henry the Sixth, was of a ſtrong F 
make, but of a faint heart: he happened to be obliged by this 5 
kind of deciſion to enter the liſts againſt an antagoniſt, who was h; 
both weak and puny: the friends of the citizen, to give him 0 
better ſpirits, doſed him with aqua viia, ſo that he was very | 
drunk when he began to engage, and fell an 1 prey to his 17 6 
adverſary. | 0 1 
Monteſquieu [-] hath Added the affront given by the lye from ji 1 
this trial, as when the defendant denied the plaintiff's allegation, 0 AY 
[7 Bunge MF 
[5] Eſprit des Loix. Sleirnboot in (bis Treatiſe De jure Se i; 2 
vetuſto) ſays, that the trial by duel was at firft uſed by the ancient Suedes | ; i 7 f . | 
(as it is at preſent) to decide diſputes occaſioned by words of contumely, jt it 
| | G 8 WEE or bs 1 9 ; 
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OBSERVATIONS. &. 
the court ordered the point in diſpute to be determined by com- 
bat. Is it neceſſary however to have recourſe to reaſons derived 
from ancient cuſtoms, to ſhew, that the lye given muſt raiſe the 
warmeſt reſentment in a perſon of liberal education and diſ- 
poſition le] ? Mutius, in a regular treatiſe upon duels and the 
trial by battle, lays it down as a general rule, that he who gives 
the lye is the defendant. . As, if Antonius ſays Lucius is a traitor, 
and Lucius anſwers, he lyes, Antonius muſt inſiſt on the duel [u]. 


228 . 


or reproach, rather than to determine points of doubt. He likewiſe cites 
an old law of the Goths, which is thus tranſlated : Si dicat vir vito pro- 
cc broſum verbum: Non eg vir viri compar, aut virili pefore, ego verd ſum 
« (inquit alter) quaſis tu; Hi in trivio conveniunto.“ Cap. vii. p. 77. 

The moſt eaſy method of a criminal's proving his innocence, amongſt 
all the extraordinary modes of trial which prevailed anciently, ſeems to 
have been what Muratori ſtiles the judicium panis et caſei. If, after the 
prieſt had bleſſed this very palatable food, the priſoner was able to ſwallow 
it, he was acquitted, Muratori's Antich. Ital. vol. ii. p. 382. Napoli, 
1752, 4%. Hence perhaps the expreſſion of, I wiſh it may choak me. 

[7] There is an engraving in Montfaucon of a combat between a 
French gentleman and a dog in the year 1371, which was expreſsly or- 


dered by Charles the Fifth of France, to determine whether the criminal 


had been guilty of a murder. See Antiq. de la Monarchie Fr. t. iti. p. 70. 

where the whole ſtory is related at-length ; and the iflue is ſaid to have 

been, that the Chevalier Macaire (who was accuſed of the murder) being 

nearly ſtrangled by the dog, confeſſed his guile. | 
Cu] II duello del Mutio, Vinegia, 1566, 8 o. 


STATUTES 


[ 229 5 


STATUTES MADE AT NORTHAMPTON, 
2 Edw. III. A. P. 1328. 


"HESE ſtatutes made at Northampton conſiſt of ſeventeen 
different chapters. They are preceded by other capitularies 


of the firſt year of Edward the Third; and, taken together, 


ſhew the very great confuſion in which the kingdom was in- 


volved during the reign of Edward the Second. As the ſtatutes 
however become more modern, they are more clear and in- 


telligible, as likewiſe generally relate to what hath been before 
obſerved upon. I have therefore left them to ſpeak for them 


ſelves, and ſhall ſeldom obtrude any remark which does not ſeem 
to be neceſſary for the illuſtration of the law under conſideration, 


or to bear ſome relation to it. 


The 2d chapter regulates in what caſes pardons ſhall be- 
granted, and confines Thom to thoſe inſtances only where the 


king is obliged to pardon by His oath, „ ceſt a ſgavoir, ou homme 
e tue autre ſo1 defendant, ou en cas fortuit.“ 
dent (for I cannot call it a crime, which always neceſſarily im- 
plies a bad inteniton in the perpetrator) the king was obliged, 
ſays the ſtatute, to grant a pardon by his oath, meaning undoubt- 
ny his coronation oath LAY in which he ſwears to admini er 


2 ee 


[ww] The advice of archbiſhop Fadrige to Edward, when he was 
crowned A. D. 1042, is mentioned in. the Saxon chronicle; but it does 
not appear that the King took any coronation oath. The coronation oath 
of the kings of England, in the time of Henry the Third, appears by 
Bracton to have been the following: Debet enim in coronatione ſul in 
nomine Jeſu Chriſh, præſtito ſacramento, hec tria promittere populo 
ce ſibi ſubdito. Imprimis, ſe eſſe præcepturum, et pro viribus opem im- 
® Penſurum, ut eccleſiæ hs et omni populo Chriſtiano, vera pax omni tem- 


66 gore. | 


On ſuch an acc- 


4 * 

cr we by — = 

B 5 * 3 . 

A 22 2 - I 3 ** — I 2 * 

* r * — = 1 

** — 8 — 
—— - — 2 


— 
—— — e. 23 22 " 
— — - £ ＋ — — 


ay, << p54 . 
— 


— — 
2 8 das. l 
Ly N IT dd ohh. er > 
— a. — r 
2 oo 


2 


3 24 
N 
ö 2 ol 
1 1 
Ul : y 
i 3, IS 
* vt : 
* 1 8 Lay 
1 
* vs q {| 
77 WH 
5 B LEN 
4 110 . 7. by 
14 f 
4 C3 
5 4 
115 E 
248 i% 3634 
$34 z% 1 * 
at : 14 
[ 15 f I 
5, = 1 7 
+ 1 
1s 1 5 
the! * $$ 
* + 
iT : * 7 
; HER 
* #3 
P> $24 
a * = 
75 * v3 
" 123 
1 
1 5 
(4; (% 3 4. 
— 7 82 = . 
: bg . 4 
\ TON Ts 
v8 "bs 2 oy 
N 3 9 
Fa 8 
N 12 Fo G 
21 4 #3 4.8 : , 
14 x} | 
162 04. 4 
814 3 1 
N RA _ 
* 1 | 
455 1 x 1 
12 3 4 754 
FT DN 
165 r 
i; F:34 * £ | 
i 2 1 4 
+ Wy f | 
. 5 Tl ! : 
9 * * -” ' b 
. T4; 
4 - $$ f4 
1 „ 
* Ne 
o Caf k x 
45 0 14 
* f k * 4 
11 N eee 
ab, " * $ 
I wy 3; | 
$ 3 $4 1 1 
0 7 5 71 
125 1 2 
R 
3 
— 
1 


3 , 9 9 — * 
n SY 3 24 . 4 — 
* 8 n 5 of 2 

2 4 . rey 


270 - OBSERVATIONS ON 


Juſtice in mercy. I have already obſerved, that this power of par- 


doning was abuſed by the kings of England and other coun- 
tries [x]. Patin the Antiquary informed biſhop Burnet, whilſt at 
Padua on his travels, that 35,000 criminals had procured par- 
dons by a general act of grace from the State of Venice, in order 
to raiſe a conſiderable ſum of money which the government then 
wanted, Upon Burnet's diſtruſting this information, from the 
very great number who were ſaid to have had their crimes remit- 
ted, Patin told him, repeatedly, that he might depend upon the 
accuracy of his account. Francis the Firſt of France gave car- 


e pore ſervetur. Secundo, ut rapacitates omnes et iniquitates interdicat. 
«© Tertio, ut in omnibus judiciis æquitatem præcipiat, et miſericordiam.” 
Bracton, lib. iii. cap ix. I have the rather here inſerted this form of the 
coronation oath, as it ſeems to imply an obligation not only to preſerve the 
peace at home, but that a king ſhall not wantonly moleſt other nations; 
which is a duty that cannot be made binding by too many ties. For the 
form of the coronation oath, which was taken by Edward the Second, 
ſee the Theatrum criminalium amongſt Mr. Petyt's Manuſeripts in the 
Inner Temple Library, vol i. p. 28. The Emperor of Japan upon his 
acceſſion undertakes to ſecure fair weather at proper times. Gemelli, 


vol. v. p. 19. | 
[x] There is a. very ſingular law of the ancient Goths, whilſt in Spain, 


againſt any one's ſoliciting the king for a pardon; but he may grant it, 
however, of his own accord. Fuero Juſgo, lib. vi. p. 320. This is 
the more, extraordinary, as the king 1s frequently injoined by thoſe laws to 
exerciſe juſtice with mercy ; and without a ſolicitation ke cannot very well 
hear of the circumſtances which ſhould incline him to ſhew ſuch mercy. 
By the Tuero Real de Eſpanna there is a law, that a traitor or murderer 
ſhall not be pardoned either by the king on the throne, or his ſucceſſor. 


It appears likewiſe in Briſſonius's moſt learned treatiſe, De regio Perſarum 


principatu, that the kings of Perſia (deſpotic as they were) could not par- 
don any capital crime; and this poſſibly may be chiefly alluded to by the 
paſſages in ſcripture, which mention the law of the Medes and Perfians as 
eltering noi. In Holland there is no power to pardon, if there is not a 
Stadtholder. Conſid. on the law of Forf. p. 100. This magiſtrate, 
however, is but an accidental part cf their conſtitution. 


3 dinal 


STATUTES MADE AT NORTHAMPTON. oh 
dinal Wolſey, who was ſent on a pompous embaſly by Henry 


the Eighth, the power of pardoning all the criminals in every 


town in France through which he ſhould paſsſy]. The Com- 
mons, in the 27th of Edward Third, repreſent, that the 
king is impoſed upon, in pardoning malefactors, by their falſely 
ſuggeſting that they mean to ſerve him abroad in his wars, 


whereas they often returned and repeated their crimes [2]. 
I ſhould imagine, however, from theſe continued complaints 


with regard to pardons, that it was not only the abuſe by the 


crown which occaſioned the clamour againſt them, but the con- 
ſequences in point of intereſt to the barons. Moſt of them had 


very extenſive juriſdictions and grants of forfeitures, of which 
they were deprived by the king's 8 pardoning offences, et hinc illæ 


lacryme. 


D* Rymer, vol. vi. part ii. p. 81. A. D. 1 527. 19 Hen, VII. 
"49 Petitions i in Parl. vol, ii. p. 2 25 3. 
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i STATUTES MADE AT YORK, 
1 9 Edw. Ul. A. D. 1335. 

19 IT appears by the preamble to theſe ſtatutes [a], that the 
1 Engliſh would not permit aliens to trade in this country, 
i at leaſt not without frequent diſturbances, | which I am afraid 
i} they are too much inclined to raiſe in the preſent times, and 
14 from the ſame prejudices. The law therefore enaQs, that 
1 merchants, aliens, and denizens, and all others, may buy or ſell, 
10 „ blez, vins, avoir de pois, chares, peſſons, et tous autres vivres, 
ur < et vitailles, lains, draps, et autre merchandiſe.” Avoir de 
in pots, uſed in this clauſe, is rendered in the common tranſlation 
| | : (which, when there is any real difficulty, generally leaves it as it 
16 ſtands) by the ſame ſeemingly unintelligible words. I was firſt 
bl | inclined to riſk a bold Bentleian conjecture, that it ſhould be 
þ | read avorn et foin, i. e. oats and hay, which would agree very well 
+8 with the context, and are not words very different from avoir de 
11 | fois, I have, ſince the former editions, however, found by a paſ- 
| ſage in Joinville' s Life of St. Lewis, that the ſi ignification of 

18 theſe terms is any kind of bulky commodity. 

1x In the ſtatute of Acton Burnel, avers is uſed by itſelf without 

1 de. pois, © pur ceo que Merchauntes ont priſtes lours avers.” 

5 Thus alſo the Italians uſe the term averi, „che vi ſi conſumano 

ny | « oli averi delle intire famiglie[5];” ſee alſo Schilter's Teutonic 
4 Gloſſary, in the article AvEeRs|[c]. 

oh | [a] It is very remarkable, that, 4 Edw. III. ch. xiv. 1 hs directed, 


a parliament ſhall az lea be held once in a year; and yet we have no 
ſtatute from the fifth till the ninth year of his reign, 
[5] Gemelli, vol. v. p. 23. | 
e] Printed at Stockholm, in 1727. 1 
6 — . de 
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The legiſlature having given theſe privileges to the alien mer- 
1 — afterwards puts one very ſingular reſtraint upon him, viz. 


that he ſhall carry 10 wine out of the realm; which, I dare 


ſay, will at firſt be thought to favour the prevailing notion, that 
England formerly produced great quantities of wine. One 
ſhould imagine that the latitude, in which this iſland 1s fituated, 
' ſufficiently contradicts what is ſo generally believed at preſent ; 
and all experience ſhews, that the northern parts of Europe 
grow warmer, in proportion to their cultivation: from which it 
is very clear, that England is more proper for vineyards in the 
eighteenth century, than it could have been in the thirteenth or 


fourteenth. This notion ſeems to have been chiefly taken up 


from ſome old family deeds, that make mention of vineæ, but 
which Sir Robert Atkyns hath proved to ſignify only orchards, 
and that cider and perry were called vina, or Wines. 

As I therefore cannot agree to what may be thought the moſt 
obvious 1 interpretation of this part of the law, it may perhaps be 
expected that I ſhould explain it in a manner that may be more 
ſatisfactor. 

Though we generally ſuppoſe at preſent, that the taſte for 
the French wines in this country hath been occaſioned by the 


additional duty (as dearneſs often conſtitutes the chief merit of 


what is called a delicacy); yet it appears by all the old ſtatutes, 
that the French wines, and particularly thoſe of Gaſcony, were 
almoſt the only wines eee 4. The provinces which pro- 
duced 


[4] Beſides the 3 n from the old Statutes Chaucer, in the | 


as of the Shipman, hath the following lines: 


And certainly he was a good felawe, 

Full many a draught of wyne had he ydraw 
Fro Burdeux ward, while that the chapmen ſleep, 

2 Of nyce conſcience ys he no kepe.“ 


3 1. | Biſhop 
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duced them at this time belonged ts the Engliſh erown! and 
therefore, in point of patriotiſm,” there was the ſame reaſon for 
promoting the ſale of them, that there would be for the con- 


ſuming of wine which were of the growth of our colonies fel. 


It was a matter of policy therefore to the common ſovereign 
of the two countries, that the Engliſh ſhould be ſupplied with 
wine from the French provinces at a reaſonable rate, and con- 
* that there ſhould be a high EY on theſe wines M\ ex- 


f? 
154 


6 Ipſe capillato diffuſam Confule pier, © 
5 Calcatamque tenet bellis ſocialibus uvam,“ 


(where he defcribes the great man reſerving the coſtly wine at * ol of 
the table, and, circulating only a cheap ſort amongſt his dependants,) ſays, 
that the Eogfiſh 1 lord kept the wine of Bourdeaux to himſelf, This early 
uſe of claret in England, from « our own provinces, and the reſtrictions on 
thoſe of France, may likewiſe i in ſome meaſure account for the French 
not being fond of this ſort of wine: we have been uſed to it, and they 
have been accuſtomed to the wines of other provinces Which are nearer to 
Paris; we ſhall never reliſh frogs, nor the French perhaps puddings.” © © 

ſe] Ic ſhould ſeem that the balance of trade was greatly in favour of 
England whilſt we were in poſſeſſion of the French provinces, from the 
eld French ſaying, © Jay pays tous mes Anglois; and the word Angloit 
is often uſed as ſynonymous to creancier, or creditor. | . See the Preface;to 
Cotgrave's Dictionary, as alſo Borel's „Neger, who cites theſe ancient 


— 


verſes: « EE te 
Jue ne y onques Anglois ons” ; 
c Car a tous coups vous criez, baille, baille.” 
Since the firſt edition, it hath been ſuggeſted. to me by a perſon whoſe 
name (from his deſerved eminence inthe; literary world) I ſhould be moſt 
proud here to mention, that in almoſt every treaty with France, from the 
time of Edward the Third to that of Henry the Eighth, there are ſtipula- 
tions for money due from the French to our nation, but that ſeldom any 
real payments were made to the Engliſh, which, may likewiſe have con- 
tributed to the words creancrer and Anglais being uſed as ſynonymous. 
Sce alſo a particular chapter on this head in Paſquier's Recherches de la 


France, b. 723. 3 
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THE STATUTE OF PURVEYORS, 
10 Edv, II. Stat. it. A. P. 1336. m 


HIS act of parliament conſiſts of five chapters, followed by 

five articles ; and there is an expreſs memorandum on the 
roll, << Quod in parliamento predicto concordatum fuit, quod 
“ articuli predic non tenerentur pro fatuto.”” After this me- 


morandum follows a writ, T. Rege apud Eltham [/] primo 


« die Aprilis,” in which the king directs the ſheriff to proclaim 
certain ſtatutes made by the aſſent of the Lords and Commons, and 
likewiſe quendam articulum fer nos et concilium noſtrum ſuper pro- 
videntiis pro hoſpitio naſtro, et hoſpitirs conſortis noſtre, ac liberorum. 
This ſeems to be the firſt ſtrongly-marked diſtinction between 
a proclamation by the king in council and a law which had. 
received the aſſent of the lords and commons. 

The conſtitution now began to be underſtood. Edward, du- 


ring his minority, could not aſſert any ſuppoſed prerogatives of 
his crown: he was now alſo on the point of declaring war againſt 
France, and conſequently, wanting the aſſiſtance of parliament 


for ſupplies, was ready to make conceſſions. Theſe continental 
wars (even if they had ſucceeded according to the moſt ſanguine 


expectation) would poſſibly have made England a province of 


France; but we perhaps owe part of our liberties to the diſtreſſes 
in. which they involved the crown [g]: nor will the conſtitution 
of this country ever be ſo much endangered as by a king whoſe 
coffers are full. Henry the Seventh and Henry the Eighth, by 


[f] The great hall in which this council was held is ſtill to be ſeen : it 
is a very noble building, and is at preſent uſed for a barn. 
[g] Henry the Fifth, in the midſt of his eam was obliged to pawn 


theſe 
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theſe means, eſtabliſhed every thing but abſolute monarchy; and 
veen Elizabeth, by the ceconomy of her treaſurer ſo much com- 
mended by Hiſtorians [h], was enabled to continue the fame deſporic 


. eee 
I have before obſerved, that Edward was now on the point of 


declaring war againſt France. The 4th chapter of this ſtatute 
| ſhews, that he was raiſing cavalry for this purpoſe; and that the 
purveyance for the great horſe [i] /les grands chevals) was a 
grievance ſeverely felt by the ſubje&; particular commiſſioners 
are therefore appointed, to hear and determine complaints of this 


oppreſiion. 


0 I do not by this mean to condemn œconomy in 2 Lord Treaſurer, 
but only to intimate that a king may be too rich; though it does not 
follow from this, that he ſhould be neceſſitous. 

[7] The great horſe (in Latin, called cataphracli 5 were thoſe which 
carried men, who were covered with a-complete ſuit of armour, and who 
were abſolutely invulnerable before the uſe of fire-arms, if they did not 
falt from their horſes, which were likewiſe covered with iron plates; this 
prodigious weight required the ſtrongeſt and largeſt horſes. The light ca- 
valry, afterwards mentioned, were called hobelarii, from the riders being, 
mounted on hobbies, or ſmall horſes, 

Purveyance for the king's dogs is alſo-complained of in 14 Edw. III. c. i. 
Theſe were probably the dogs neceſſary to ſpring the game for hawking, 
as well as his hounds. Though it may poſſibly ſurprize that this grievance 
ſhould be felt, there is, in the Notice de Diplommes, publiſhed at Paris in 
the year 1765, an abridgement of fome ancient French Records, which- 
repreſent the great expence to the ſubje& in providing for the king's. 
hawks and dogs, p. 48 and 213. This collection, which is in Folio, was 
begun by Monſieur de Secouſſes at the king's command, and is now con- 
tinued by the Abbe de Foy, who promiſes a ſecond volume. Carte's pub- 
cation of the Rolles Gaſcognes ſeems. to have given the firſt idea of this 
learned compilation. 

I find likewiſe, in Sir Robert Atkins? 8 + of Glouceſterſhire, is 
there is an entry in Domeſday of the manor of Cheltenham being held 
under Edward the Confeſſor, by being obliged to provide 2000 loaves for 


the king's dogs, p. 232. 
| After 
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After this, follows a proclamation, which is Avides: 4nto'five 
3 The ſecond directs, that hundreds, wapentakes, and 
bailiwicks, which had been let to farm, and anciently parts of 
particular counties, ſhould now, after a ſeparation, be re- 


aunexed; which I take notice of, as the diſſevering for the con- 


venience of the farmers of the crown lands might have been 
the occaſion of ſome of thoſe old "a0 of Hundi which. are 


ſurrounded. by others, 7.3 


The 4th article direQs, 125 no writ of Nie f 100 ſhall If þ out 
of Chancery, but at the ſuit of thoſe in whoſe names they ſhall 
be purchaſed, or unleſs the chancellor or his clerk are apprized 
that the ſaid writs are ſued with the knowledge and will of thoſe 
who applied for them. This regulation ſeems to want ex- 
planation, and 1 apprehend the occaſion of it to have been 
this. No one was entitled to 7 writ of Neef. but he on 
whoſe lands ſhe was born, and ſo became a vaſſal. Some per- 
ſon probably about this time had attempted to get poſſeſſion 
of a Nef which did not belong to him, and by abuſing the 
proceſs of law: the proclamation therefore directs, that the 
perſon ſuing the writ ſhould-be known at leaſt to have a ſpeci- 
ous title to the NY, which he claimed, as otherwiſe a very 


LE] A Nie was a woman born in n vaſſalage; in Latin, ſhe is called 
Nativa. It was one of the articles given in charge anciently, to inquire 
with regard to the offence of Childewite, or the begetting a baſtard on the 
nief who belonged to another; and in a grant of K. John to the citizens 
of Lincoln, they are exempted from this ine, Conceſſimus, quod liberi 


0 * ſint de bruftoll (which ! conceive to mean brugstoll, or toll for repairing 


« a bridge) et chieite.“ Petyt Mſſ. vol. i. p. 11. Leirwit was alſo 
the fine impoſed for corrupting the chaſtity of the nief. See Higden's 
Lolychronicon. Gale, vol. ii. p. 203. The Commons petition, in the 
twenty-firſt of Edward the Third, againſt a contrivance of the niefs, who, 
when they inſiſted upon being free, always conteſted the point in a county 


where they were not born, and Teague not known. Petitiones in 
Parl. vol. ii, p. 180. 
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AT DE CIBARIIS. VTENDIS, 
10 Edw. III. Stat. ili, A. D. 1336. 


Tus ſtatute is a ny 1 to adi 5 expence of 
| entertainments, though we da not ſuppoſe that luxury had 
made very great ſtrides in the fourtzenth century: this vice 
however is only comparative; and a houſe-keeper of the preſent 
times means very different in praying for his daily bread, 
from what that petition was intended to entreat at the time of 
the Conquelt. 

The ſtatute recites great inconvenience to the more opulent 
by exceſs in eating, to which © les gentz du[/] royalme ſont uſez 
„plus que nul part atlleurs;” and likewiſe the ruin to thoſe of 
leſs affluent fortunes, from an abſurd endeavour to imitate this 
extravagance, It therefore ordains, that no one ſhould be al- 
lowed either for his dinner or ſupper [n] above two courſes, as alſo 
not above three diſhes in each courſe, and it is likewiſe expreſsly 
declared, that ſoſed meat is to count as one of theſe diſhes ; cer- 
tain feaſts are however excepted, in which three courſes are per- 
mitted, This law, in all probability, like moſt other ſumptuary 


[ Fitz- Stephen, i in his deſcription of London during the time of Henry 
the Second, hath the following paſſage: Præterea eſt in Londonia ſupra 
“ ripam fluminis inter vina in navibus et cellis vinariis venalia, publica 
e coquina; ibi quotidie pro tempore eſt invenire cibaria, fercula, aſſa, 
< piſta, frixa, eliza, piſces, carnes groſſiores pauperibus, delicatiores divi- 
& tibus, venationum, avium, avicularium, . Quantalibet militum vel pere- 
« orinorum infinitas intrarit urbem quilibet diei vel noctis hora, ne vel hi 
* niminm jejunent, vel alii impranſi exeant; qui ſe curare volunt molliter, 
« acipenſerem, vel Afram avem, vel attagenem Ionicum non querant, ap- 
4 poſitis quæ ibi inveniuntur deliciis. 
Cv] Froiſſart mentions waiting upon the duke of Lancaſter at five o'clock 


in, the afternoon, when he had ſupped. 
| . regulations, 
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HE Statute De cidovfiecitendiniisr-feilewrad: by other: aws 
made to reſtrain expence in dreſs, and likewiſe to promote 
the conſumption of our own manufactures. Trade at this time 
began to be more underſtood, and likewiſe to be conſiderably ex- 
tended, as Hakluyt a] mentions privileges granted, in the year 
1330, to the inhabitants of Blackney in Norfolk, on account of 
their commerce with Jce/and. The great towns in Flanders had 
long been enriched: with the ſtaple of our wool : the ſtatute 
therefore directs, that if a merchant ſhall export this commodity, 
he ſhall be guilty of felony. At this time every ſeſſion of par- 
liament did not teem with new felonies; and therefore the le- 
giſlature muſt have been highly ſenſible of the great national 
detriment by the foreign ſtaples, to have made the offence in the 
firſt inſtance amount to a capital crime [o]. The next chapter 
forbids any one to wear cloth manufactured out of the realm, ex- 
cept the king, qneen, or their children; and likewiſe permits 
the manufacturer to make the N as long or ſhort as he 
chooſes. 
The gd chapter orders, that no foreign cloth ſhall be brought 
into the kingdom under the penalty of forfeiting the commodity, 
and the importer likewiſe is to be puniſhed by indictment. 


4 111 i; — 


[u] Hakl. vol. i. p. 122. where Hakluyt mentions, that it is not above 
a fortnight's ſail from Lynn to that iſland. Leland, in ſpeaking of Hull, 
ſays, ** this towne was in time of Edward the Third, but a meane fiſchar 
'« towne; but the firſt great increaſing was by paſſing for fiſche into Ice- 
land, from whence they had the hole trade of flok-fiſche j into England, 
ce as well as partly other fiſché.“ Itin. vol. i. p. 41. 

[o] Clergy is not indeed taken away by the ſtatute, 


6 The 
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The 4th chapter directs, that neither man nor woman 1. who 
cannot afford to Apend 1001. a year, ſhould wear furs, under 
penalty of forfeiu! ing t em [4]; 1 they are likewiſe made liable to 
an indictment, 

The 5th and laſt claws: grants privileges and immunities to 
the foreign manufacturer who will ſettle in this country; ſo 

that theſe ſtatutes, which taken all together do not exceed forty 
lines, ſeem to contain a code of wiſe regulations, which have 
perhaps never ſince been rendered more nem by * ſubſe. 


gory and explanatory rt 0 40 


l This i is perhaps the firſt inſtance i in as Statute-book of an appre- 
henſipn, that a uοan is not included under the word man. The counteſs 
of - Richmond was put into many commiſſions of the peace, and had 
many public offices. Whitelock, vol. i. p. 481. Contra omnes 
© homines ot feminas watrantizabunt.” Reg. Honor. de Richmond, p. 96. 
By the laws of Verona it is laid down as a general rule, that the mention 
of the male in a law ſhall include the female, * Quoniam'fub authoritate 
65 Juris eivitis perniciosè quandoque erratur, ſtatuimus quod in omnibus 
& ſtatutis communitatis civitatis Veron maſeulinum genus comprehendat 

c etiam femininum, ff illud de quo tractatur communiter fe habeat ad 


„ utrumque. Loeges Municip. veron. 150%, ps 6g. 


1 We ſee by ancient portraits, that, before the manufactures of gold 


anch ſilver lace, furs conſtituted the greateſt finery in dreſs. The moſt 


coſtly, imported from the northern parts of, Europe, were eyen uſed ſo 
early as the time of Henry the Second, as Giraldus Cambrenſis mentions, 


that in his diftreſfes he changed them for wooll, which anſwered: the ſame 
purpoſe in warmth, though not in finery. De rebus a ſe geſtis, c. iii. 
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STATUTES M A DE AT vrch | N STER, 
18 0 14 Edw. III. A. D. 1340. 


HE ſtatutes now begin to appear in a new alt; more re- 
gular form; the titles [r] henceforward are almoſt always 
Engliſh, and the ſeſſion of parliament 1 is generally held at Weſt- 
minſter [J], whilſt the preamble in every nftages makes men- 
tion of the concurrence of the Commons [t]. T5} 

The preſent capitulary conſiſts of twenty-one chapters, the 
greater part of which relate to the amendment of the law. The 
5th chapter recites great delays and inconvenience to ſuitors, 
from the judges of Weſtminſter-Hall differing in opinion; 
it therefore directs, that, in every parliament, a prelate, two 


1 and two barons, ſhould be choſen, who ſhould have 


power to ſend for the judges, aud to give redreſs. This 
ſeems at preſent to be a very extraordinary regulation, as ſuch 
prelates, earls, and barons, would probably be very incapable of 


deciding the points on which they were to ſit as judges of ap- 


peal [z]. Perhaps, however, the legiſlature might think them the 
more proper for not having had a profeſſional education, as it ap- 
pears, by other parts of this ſtatute, that the deciſions in Weſt- 
minſter-Hall began now rather to turn on ſubtleties, than doing 
ſabſtavtial juſtice to the parties [w]. The 


{r] The body of the lautes continues, however, to be i in dhe French 


language. 


[5] As the commons now always „ part of the legiſlature, 


accommodation was not eaſily procured in other towns. | 
The preſent preamble ſpeaks alſo of the attention neceflary to the 


welfare des petits, auſſi bien que des grands. 


[u] The ſtatute indeed permits them to conſult with the chancellor, 
treaſurer, and others of the privy council. Poſſibly this may be the origin 
of the appeal in matters of law to the Houſe of Lords. 


[0] Loiſel (in his Dialogue of Advocates) remarks, that theſe ſubtleties 
el were 
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The 6th-and 18th chapters afford inſtances of this kind, Item 
« eſt aſſentu que par miſpriſion de clere, en quecunque place que 
« ce ſvit, ne'ſoit proces aneantiz ne diſcontinue par meſprendre, 
«en eſcrivant un lettre, ou un fillable trop, ou trop poi, mes ſi tot 
4 que la choſe ſoit apareue, par challenge du partie, ou par 
autre manere, ſoit en amende en dite forme ſans donner 
« avantage au partie.“ 

It is remarkable, that there are frequently variations in the 


ſpelling even the ſame perſon's ſurname in much later reigns 
than Edward the Third's: thus Raftall's name (the editor of the 


| Statutes) is ſometimes written Raſtal, and ſometimes Raſtell, 


which: variations muſt have been printed under his own inſpec- 
tion. Thus likewiſe Fuller mentions, that the name of Villers 
was l fourteen different ways, in the deeds of that fa- 
mily (x]. e 9) 
Ce deſordre d'orthographe, repiie dans les anciens monu- 
<< mens d'Italie, d'Allemagne, d Angleterre, et d'Eſpagne comme 
« dans ceux de France. Veut on maintenant ſavoir comment 
les mots des langues 1 vivantes ſorties de la langue Latine s'ecar- 
« terent inſenſiblement et des ſes ſons naturels, et de ſon ortho- 
« graphe? Il n'en faut point chercher d'autre cauſe, que Vincon- 
&« ſtance de cette orthographe y],*”—< Ces variations ne ſont 
<< point moins ſenſibles ſur les medailles, et les monoies [z].“ 
Paſquier informs us, that he had compared many manuſcript 
copies of the Romant of the Roſe, and that the ſpelling as well 
as language always varied according to the province of which the 


were introduced into the French law about the ſame time; and that the 
eccleſiaſtical lawyers, who attended the popes at Avignon, were the occaſion 


of this, . et c'eſt de la que nous avons appris Ja chicane, SY: m'eſt loiſible 


cc de parler ainſi.” 
[x] Worthies of England, p. 51. 
[)] Nouv. Tr. de Dipl. vol. iv. p. 492. 


Lx] Ibid. * 501. See — the firſt article in the Gloflary to Gavin 
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tranſcriber was an inhabitant. ; Me - .obſeryes, e er | 
generally took the libecty of moderniſing what they copied [a]. | 
But the ſtrongeſt proof of the uncertainty of orthography in 
our language ſo late as the time of Edward the Sixth is men- 
tioned. by Sir John Pryſe Id 1 1 Juſſis enim quatour: Anglicè 
& ſcribendi peritiſſimis in varias partes ſecedere, et perbrevem 
& ſententiam Anglice, me dictante, excipere, nulli eorum prorſus 
©< cum alio per tres aut quatuor dictiones W ous 
6 convenit.” Gia © gotta of) 0903 Mi 
This difficulty with regard to aherigg proces, or a — 
is e peculiar to the law of England; and, carried to 
the abſurd ſtrictneſs ſe] to which there was formerly a moſt 


blind ideea bath WOO the ag . we amends 


He 3019 ment. 
bel Ne de la Fr rance, 9 681 Voltaire, in the woth which 
he entitles Queſtions ſur V'Encyclopedie,. gives us the following letter of 
Francis the Firſt, who is ſaid to have been an encourager of learning; ; 
cc Tout a ſteure ynſi que Jet me yolois mettre 0 lit, eſt a arriye Laval qui 
6e m'a aportẽ la ſertenets du levement ſiege. . Article CHARLES IX. 53 
Suetonius however (in] his Life of Octayianus) « contradicts an anecdote, 
that this emperor had the accuracy r of < orthography ſo much at heart, that 
he removed a governor of à province for having uſed ixi for 5. 1 25 


" In his Hiſtoriæ Brytanicæ Defenſio, p. ih 7 37193 9 7 9210 


« And for there is ſo-grets diverſite, * N efiom 3 
In Engliſhe and in vuriling our tonge, . de in 


480 praie I to God that none ien e % i 
| Chaucer, in Troilus and Creſeide, addreſſing himſelf to * 3 
The kings of F rance, who bore the name of Louis, figned "a till 


the year #514. See Rymer, vol. vi. part i. pi 8 r. 


le] What greatly contributed to this ſtrictneſs was the nde of a 


juitizacbewin heavily: fined for the altering: of a record. What I allude to 
is the known ſtory of a clock being ſet up in Weſtminſter-Hall, which 


was paid for out of this fine: it was therefore (without meaning to pun) a 
very ſtriking memento to the judges. Mr. Blachffons however obſerves, 
from the Encyclopedie, that no clocks were ufedtill a+ eentury after this 
ſuppoſed fine. The clockmakers were not incorporated in England'tilt 
the 7th of Charles the Firſt, ' See Stowe, B. v. p. 237. Though there 
| NTT 
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gente and a J do not meun by this to inſinuate that re- 
cords ſhould be wantonly altered, but only where it, does not 


materially affect the point in diſpute, and is made under the con- 
trol of the ſuperior, courts, As for the; miſtake of a letter mere- 


B it Is very Fxtraordipary that this ſhould hate. been fatal, as 


curacy: nay the ſame word, in the ſame period, is often written 


in a different manner throughout the body of ancient ſtatutes. It 


is indeed abſolutely, impoſſible, that, before the uſe of printing, 


accutacy in ſpelling, which depends ſo much upon memory and 


extenſive reading, could have been ca to any We ow 


ſiſtency or perfection. 


This nicety in the ſetting forth legal W is in Aa 


caſes taken away by the ſtatutes of jeofails, which do not extend 
to criminal proceedings [4]: : by means of which many cri- 


is an iltrüßent 1 in Rymer, entitled, De . artificio exer- 
cendo, which ſecures proper proteftion to three workmen | in this branch 
of bulitkſs, who ſeem to have been natives of Delf. kymer, vol. it, 
Part il p. p. 145. A. D. 1368, and 42 Edw. tt, 81888 | 
Chaucer indeed makes mention of a clock, 
Well fikerer was his crowing in his loge, 
" Than 1 is a clock, or Abbey Horologe.” 
rin 444... +522... ,Chavcer;- in the Tale PTY Nun's Prieft. 
| I; ap appears, e by och paſſages in this poet, that travellers at this 
time commonly determined the hour of the day by the length of the ſhadow. 
[d] I muſt own J am not aware of any material or ſolid objection, 
which there would be to make, theſe ſtarutes extend to criminal proceeds 
ings: no one could have heard of the late application to the Houſe of 
Lords in the caſe of Luckup, to reverſe a judgement of the King's Bench 
for what is called error, but muſt have withed that there was ſuch a power 


. 


to amend. Mr. Blackſtone, in his learned Commentaries on the Laws of 


England, expatiates with great liberality of ſentiment againſt the affected 
nicety of the judges formerly with regard to amendments. : He alſo 
5 from nor amus the fatal conſequence. of the moſt immaterial miſtakes; 


in noſtri lege, unum comma evertit totum placitum,” vol. iii. p. 409. 
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minals have eſcaped” the puniſhment due to their erinies; to the 
great encouragement of other offenders, and to the diſgrace of 
the law. Some judges have thought, from a falſe compaſſion,” that 
it is their duty to find out ſuch miſtakes, by which the criminal | 
may be acquitted. I have ventured to call this a falſe compaſ. 
ſion, and am juſtified in thinking it ſo by the authority of Lord 
Chief Juſtice Hale, who was not only a moſt conſummate law- 
yer, but is known to have been of a moſt” remarkably humane 
diſpoſition ſe]. No man was more ſenfible of the duty i incum- 
bent upon every judge to be of counſel for the criminal; but 
what calls for ſuch a duty; when the priſoner hath no compaſ- 
ſionate or favourable circumſtance, ariſing either from the proof 
of the proſecutor, or from his own defence: Is it not, on the 
other hand, the duty of the A addr maneant im- 
punita? I 5 41111119 4 

The 18th nde of this * Tikewiſe takes away RFA in- 
convenience ariſing from too great nicety in pleading; it recites, 
that demandants 1 in pleas of land bad been often delayed, becauſe 
the tenants have vouched to warranty a dead man, againſt which 
voucher the demandants be efore this time might not be received 
to aver that the vouchee [ Y] was dead, to their UL W and 
miſchief: remedy is therefore provided, &c. 5 Vie 

I do not pretend to underſtand the ancient N of pleading 
in real actions, ' ſufficiently to explain why. this averment 
could not be received; the ſtatute however recites, that the 
law was ſo underſtood, which is not extraordinary, as it is a 
well-Known ſtory 1 in Weſtminſter- Hall, that a party in perfect 


le See his Hiſtory of the Pleas of the Crown, in which he fays, theſe 
niceties are the diſgrace of the l. 

L/] It is in the original French improperly printed vouchier, inilead of 
vouchee, the ſenſe requires it ſhould be ſo, and my manuſcripts confirm 
this reading, The common tranflations therefore ſpeak of the vouchee 
inſtead of the voucher, though GE, do not correct we mile! in a the ori- 


ginal. 


8 


„ eee e ee as 


bealth, who was hearing his cauſe, being killed by a pleader in a 
| plea, the judges could not take notice that he was alive. 
There are two other particulars in the 16th chapter of this 
ſtatute, which I ſhall Juſt take notice of. It relates to thoſe per- 
ſons before whom 27% prius may be granted, and ſays (amongſt 
others) that it may be granted before the Lord Chief Baron, if 
he is a man of the law, This proves that even ſo late as the reign 
of Edward the Third, the barons of the Exchequer were not 
confidered ſo much in the light of judges, as officers of the 
revenue. The ſecond is, that it may be granted before the 
juſtices of either the King's Bench, Common Pleas, or ſworn ſer- 
jeant of the king. I cannot he! p therefore ſubmitting a doubt, whe- 
ther the practice of putting ſerjeants into the commiſſion (who 


are not . s Serjeants} [g] is 1 the direQion of this part of 
the 


Tg Eds ſerjeant at law indeed becomes ſo in conſequence of the king' 8 
writ directing him to take upon himſelf that digoity : but the words fivorn 
ſerjeant of the king ſeem to import thoſe ſerjeants only who are properly 
' ſtyled King's Serjeants : other ſerjeants are ſtyled ſimply Oerfeants. The 
word ſerjeant formerly ſignified a military rank (as indeed it does at pre- 
ſent), which ſeems to have either preceded, or was only immediately in- 
ferior to, the order of Knighthood. By the ordinances of Lucca, they 
are alſo claſſed with commanders of fortreſſes : - Caſtellani et Sergentes 


« cyjuſcunque Roche” (or fortreſs), from the Italian word Rocca. Statuta 


Civitatis Luccenfis, J. i. c. iv. Luccæ, 1539. Fol. 
Philippes Mouſkes, who was biſhop of Tournay, and wrote a hiſtory 


of France in verſe during the thirteenth entf places them between 


knights and common ſoldiers: 
cc Manda Princes et Cavaliers, 
« Manda Sergans et Saudoiers,” 1 
| Inter Byz. Script. Venet. 1729. 
In the Aſiſes ue Jeruſalem, it is regulated how many, both knights and 
ſerjeants, ſhall be furniſhed by that diſtrict of the country in Aſia, which 
had been conquered by the Chriſtians in their cruſades; theſe amounted 


to 666 knights, and 5075 ſerjeants; and, in the preface to Beaumanoir, 


mention is made of the © chevaliers es armes, et en loir Yo which ſeems 
K k | to 
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is anſwer to our egen it law.” So. likewiſe in the Romane de "I 
Roſe, 2 Bebe IR 3 4-3 KF 8 25.4 
1," Vahlen pour la roy e . 
* Quelque chevalerie emprendre, 
« 'On ſoit darmes, ou ſoit iert, „„ atone 
Ou autres convenables cures. | . 
Hence. the terms of Bathelor of Arts, Batchelor of Laws Wees Diviairy, 
which originally fignified an inferior degree of .knighthood—Bas-Che- 
valier. Froiſſard likewiſe ſpeaks of this diſtinction between military 
and law knights : : * Les deux chevaliers de armes, Monſieur de Clermont 
« et Pautre le ſeigneur de Conflans ; ; te chevalier les Loix eue Simon 
ec de Buſſy. Livre i. ch. 177. '. | 
In the time of K. John the Serviens Regis was only a an officer to exe: 
cute criminal proceſs: © unde præceptum fuit Servienti Domini Regis 
ee quòd eum quæreret and afterwards, © unde Serviens Domini Regis 
« quæſitus, dixit quod non invenit eum.“ Proceedings before the coroner 
at Litchfield in the fifth year of K. John. Petyt MA. vol. i. p. 113. 
The City Serjeants and Serjeants at Mace, originally only executed pro- 
ceſs, and the Pręſidents a Mortier in France were attended with the ſame 
officers for the like purpoſe, Song, it may have been WE truſted AD. 
others. | 4 4 
The coff, which A ſorjcant at law continues to wear, was, ; originally 
an iron plate or ſcull-cap, worn by knights. The word Coif is thus 
explained in a very learned Gloſſary, printed at the end of a- new 
edition of the hiſtory of St. Lewis at Paris in 1761, from a manu- | 
ſcript lately diſcovered in the French King's. library, and where this au- 
thority from the old romance of Gerard de Nevers is cited, © Gerard tira 
6e Veſpee hors de fourel ; fi aſſenne a celui ſur la coeffe dacier, un cop fi 
« orant, &c,”” The etymology of the word ſerjeant, however, ſeems to 
import ſomething low, or baſe, as I ſhould conceive it to be compounded 
of the two words Serf and Gens. 7 
Perche trovata have la „ 3 5 3 
« Su moglie, in i braceio d'un ſuo oil rente. 3 
WM: Arioſto, canto XXxViii. ſt. 42. 
Du 5 ( oo Gloſſy Media et infime Græcitalis } gives us the 


vord eren, e Anna Commena for it, the Greeks having adopted 
S | Sy | the 


14 ED A RD III. 1 
ſidered as rather minute, after a different conſtruRtion of this 
Ratute hath ſo long prevailed. Bj AE; | 


; 1 : FE yp 785 2 
* + * * * 1 4. 13 


— 


the term Sites the cruſaders, which i is an addirignal en that this 


word is not to be derived from ſerviens, as is ſuppoſed by moſt etymo- 
logiſts. The Greek word would be otherwiſe Tepoveſns, as the name 
Valentinianus is in Greek OvaX)[mav@-. If to this it be objected, that 


the changing the v conſonant into ov, holds only in the beginning of 


In the explanation of the Saxon Coins, prefixed to Spelman's Life of 
Alfred, it is indeed ſuppoſed that Veſpaſianus, becoming Ocvoraoiav@-, 


words; then the alteration ſhould be at leaſt from the v conſonant to b, 
and the word would then become Tecselius; in the ſame manner that 
Fovianus and Ocavianus become i in Greek Io and Ox 


ariſes from the Greeks following the ſound of the letter, and adopting the 
Saxon , which ſeems a very improbable conjecture, as the connexion be- 


tween the Greeks and the inhabitants of the Northern parts of Germany 


is not a very obvious one. See Annotations on Tab. IV. Ne 18 pre- 
fixed to e Life. 
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The 18 and People of England all n not be the 
to the King « or Kingdom of Franee. T 


14 Edw. HI. Stat. v. A. D. 11340 LN 


1 * conqueſts of Edward had not only thrown the tings 
; dom of France into a general conſternation, but had given 
a moſt prudent and politic alarm ta the Engliſh, leſt they 
ſhould. become dependent by an union with the conquered couu- 
try. This ſuppoſed ſtatute is in reality only a ſtrong declaration 
from the king, that this apprehended conſequence ſhall not enſue 
from his vicories. It begins, “Le roi a, touts ceux, as. quieux 
e ceſtes preſentes lettres vendront, ſaluts, and concludes, by 
< ceſtes preſentes lettres vendront, ſaluts, and concludes: by 
ce en teſmoignance de quel choſe nous avons mis noſtre ſeal.“ 
This declaration is dated in the fourteenth year of his reign, 


and the firſt of his aſſuming the title of king of France [7]. 
| I have 


[5] Mr. Petyt hath tranſcribed, from the Rolls of Parliament, a ſtatute 
of 8 Henry V. to the ſame purport, Petyt MM. vol. Z. p. 117. 

i] The old French hiſtorians and chronicles allow, that Edward the 
Third's title to: the kingdom of France was a good one, nor do they 
ſeem to feel much from the change of kings. It could hardly be con- 
ceived, that Henry the Eighth ſhould have been the only king of England, 
who hath expreſsly given up this title to the kingdom of France by his 
own mouth. At a meeting between -this king and Francis the Firſt 
near Ardres, il commenga a parler, Je Henry Roy, il vouloit dire de 
e France, et d'Angleterre, mais il laiſſa le titre, et dit au Roy, Je ne le 
* mentrai point, puiſque vous eſtes ici, car 7e mentirots, et dit; Je Henry 
« Roy d'Angleterre.“ Montf. Antiqu, de la Mon. Fr. t. iv. p. 197. 


Henry the Eighth, however, after this meeting, made ſome atonement 
for ſuch a conceſſion, by inſiſting that the king of France ſhould be 
obliged, by treaty, to pay him annually a ſmall quantity of ſalt, in ac- 


knowledgement, as it ſhould ſeem, of his title and ſuperiority. See 
Rymer, 


7 o 
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1 ne before ſaid that: this was a prudent and wiſe apprehen- 
* in the Engliſh, but it does not neceſſarily fellow, that a leſs 
kingdom, by conquering a greater extent of territory, ſhould in 
time become a province to the new acquiſition, or that the ſeat 
ofithe empire ſhould be fixed there, on account of its being more 
the centre of ' dominion; eſpecially if the conquering country be 
an iſland, which will ever be a more ſecure place of reſidence for 
the king than the ſtrongeſt fortifications on the continent. For 
this reaſon, the king of Denmark reſides at Copenhagen, becauſe 
ite is ſituated in the ifland of Zeeland, which hath not many 
other inducements to fix the royal reſidence. It was ſome cen- 
turies before the emperors of Rome changed that capital for 
Couſtantinople, and that rather from a whim or diſguſt of Con- 
ſtantine than becauſe Conſtantinople was more central. Theſe 


inſtances are mentioned to proye, that the conſequence does not 
fallow of neceſſity: it was moſt certainly wiſe in our anceſtors, 
however, to make the. garlieſt e in ſo alarming and 


e N an ge e 


— 


It 


#7 
22 


Rymer, vol. vi. Part ii. 142. 21 Hen. VIII. where it appears, that 
Henry had neglefted to inſt upon. his right, but then moſt expreſsiy 


claims and obtains it. | 
Baluzius obſerves, that the Salick law, whick was ſo much relied upon | 


againſt the claim of Edward to the crown of Þ France; was never heard of 
in that country, till the excluſibn of the heir female by thoſe conſlitutions 
decided at once the point in diſpute between' the two kingdoms. Then 
were firſt introduced .theſe maxims: 10 Corona Franciæ de lancei nun- 
* quam cadit in colum,”- * Lilia non nent.“ It is remarkable likewiſe, 
that it hath not been accurately ſettled,” in what part of Germany theſe 
people lived, who were governed by the Salick law; as there is a river 
Sala both in upper and lower Germany. The moſt perfect edition of 
theſe ordinances is to be found in the ſecond volume of Schilter's The- 
ſaurus Antiquitatum Teutonicarum. Ulmæ, 1727, 3 vol. Folio. They 


relate almoſt entirely to criminal offences. 
LA Inſtances indeed do not very frequently occur in hiſtory of the 


leſs territory, or kingdom, conquering the greater. It muſt be admitted 
that 
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It ĩs ĩnſt ſted at the end of this declaration; that no argutabnt 


or conſtruction ſhall be drawn from the king's having altered 


che ſeal or arms of England. This was occaſioned by Edward's 
having very imprudently put the Flower de luces [i] in the Firſt 
quartet, as the blazoners term it, which is taken notice of by one 


of the ancient chroniclers as having deſervedly given great of- 


fence. Notwithſtanding this, Henry the Seventh gave the ſame 
preference to the arms of France, without any offence being 
taken at it by the Engliſh Il, which was the more EXtraor 
dinary, as this king was in poſſeſſion of but a ſmall part of 
Edward's conqueſts. Edward the Sixth alſo bore the arms of 
France in the firſt and fourth quarters {n]. | 


that Alexander does not bee to have had any oaks of returning 
to Macedonia, and his directions to his ſucceſſors on his death-bed 
chiefly related to the ſecuring his new conqueſt of Perſia : the Tartars 
alſo (though conquerors) have eſtabliſhed the feat of their empire in the 
capital-of China. Hobbes obſerves, with regard to ſuch acquiſitions, 


that the-kings march to and fro perpetually, as on a plank, ſuſtained 


& only in the middle; when one end riſes, down goes the other.” Works, 
P. 593- ed. 1750. | 

I. A. D. 1339, Edward the Third went to Ante erp x in bit way to 
France, where having ſtaid more than a year, he changed his: arms ls ge 


cording to the following line: 
« Rex ſum regnorum bina ratione duorum, 


Anglorum cerno me regem jure paterno, 
6e Matris j jure quidem Francorum Rex = idem, 


« Hinc eſt armorum variatio facta meorum.” 
Chron, Mon. de Pipwell in Agro Northampt, 


Mff. Harl. Ne 624. p. 32. e 
1 W to vol, i i. of Ns Hiſtory of the band p. ü. 
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A Confirmation of the Great Charter and other Statutes. 


1 Edo. W. A. D. rar. 


1 


H is contra of the Charters contains mg very par- 

ticular. and extraordinary additions, which ſeem to have 
been not ſufficiently attended to by hiſtoriaus,. or. others. 

T have before obſerved; in the comment on: Magna Charta, 
hos! in- the early part of the Engliſh hiſtory, though, long after 
Magna Charta was in force, the peers: were often condemned 
and executed without being convicted by their own body, or 
indeed any regular courſe of trial whatſoever. The 2d chapter 
of this ſtatute recites this, and expreſsly enacts, that, for the fu- 
ture, they ſhall be tried only by their peers [o]; as alſo that, if a 
lord of parliament chooſe to ſubmit. to any other method of trial, 
it ſhould. not prejudice | the rights of the peerage. The 3d 
chapter recites, that clerks, peers, and other /reemen,. had been 
impriſoned without indifment, contrary. to Magna Charta; it 
therefore directs, that the chancellor, treaſurer, barons, . and 
chancellor of the Exchequer, judges. of both benches, ſteward 
and chamberlain of the houſehold, keeper of the privy ſeal, trea- 
ſurer of the wardrobe Far comptroller of the houſchold, together 
with 


01 There is an exception, if” a peer is proſecuteq as the king's . 
which ſeems to imply it was at this time: underſtood, that a lord of parlia- 
ment had a right to be tried by his peers for a miſdemeanor, or even 
when proſecuted in the court of Exchequer. The ſtatute. as printed i is 
| unintelligible, and one can only gueſs at the meaning.. 
D] The treaſurer of the wardrobe JI conceive-to be the ſame officer: 
which is now ſtyled the maſter of the wardrobe, at whoſe office ſome pay- 
ments ſtill continue to be made, though thofe who receive them have 
No connexion with this department. It appears by Fleta and others, that 
treaties and acts of ſtate were frequently depofited i in the N which 
4 then, 


* 33 
% ” 


ebe N a q N * S PIR "> K * 1 K " a 4 - * * a * 3 l - a 
* * * "EM | ; 
4 : 1 by » — 

\ d . * - 
* 1 a 


256 OBSERVATIONS ON 


with the preceptor [9] and chief officers of the duke of Corn- 
wall, ſhall take an oath, upon entering into their office, to ob- 
ſerve the Great Charters in every article. Though this is moſt 
ſtrictly injoined by the ſtatute, I do not find. that it ever became 
part of the oaths, which are taken by theſe officers 375 their 
being appointed [J. : 

The 4th chapter ena, ae) \the n Gould remove aa 
great officers [o] ſive or fix days before every parliament, in order 
that thofe who had complaints to make, might not be deterred 
by dread of their power or influence, and that the king might 
with conſent des grantz, which ſhould be moſt near to him, 
ſubſtitute others in their places: this was indeed a moſt extra- 
ordinary regulation, and, I ſhould think, was the chief pre- 
tence for the repeal which enſues. This moſt conſtitutional 
ſtatute (at leaſt the four firſt chapters of it) had ſcarcely paſſed, 
when Edward, by the advice of his privy council, iſſued a 
proclamation, which contains the following moſt hypocritical 
reaſons for not allowing it to be an obligatory law: Et 
« quia editioni perdicti ſtatuti pretenſi nunquam conſenſimus, 
« ſed premiſſis proteſtationibus de revocando diftum ſtatutum fi 
« de facto procederet, ad evitundum pericula que ex ipſius denegu- 


then contained a large diſtrict, in which the King's artiſans lived; and 
there is a pariſh in the city fill called 87. Andrew's Wardrobe from this 
circumſtance. This range of buildings was burnt in the fire of London; 
and it hath fince been found better czxconomy to purchaſe what is wanted 
from common tradeſmen: it is probable, that many valuable records were 
then deſtroyed in this office. 

[7] © Ceux que ſont chiefs deputez à demorer prez du fils le roy, duc 
ee Cornouaille.“ . 

[r] See the Book of Oatts, printed in 8 The ſuppoſed Halute 
of repeal which follows, is clearly no more than a proclamation, but might 
indeed occaſion this omiſſion i in the form of oath to be adminiſtered to 
| theſe officers. 

[5] There is an exception of the Judges and 1 of the Exche- 


quer. 


« 7/0ne 
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de tone tunc timebantur provenire, cum dictum parliamentum alias 
< fuiſſet diſſolutum, et fic ardua noſtra Regotia fuiſſent, quod 
« abſit, veriſimiliter in ruin: diſimulavimus ¶ ſicut oportuit) et 
40 dium pretenſum ſtatutum £ igillari perfaiſimus hac vice: 
ce videbatur dictis baronibus et peritis, quod, ex quo dictum ſtatu- 
« tum ex voluntate noſtra gratuità non proceſſit, nullum erat, et 
<6 quod nomen et vim ſtatuti habere non deberet; Ideo, &c.“ 
I ſhould imagine that no one can read theſe paſſages of the 
proclamation without feeling indignation, and thinking that its 
being publiſhed in the Statute-book as an act of parliament is a 
conſtitutional diſgrace, Under pretence of the ſame prudent 
diff mulation, the moſt important and facred ſtatutes might for 
ever be evaded. I have before, in the character of Henry 
the Third, had occaſion to obſerve, that ſome of our kings, 


moſt celebrated for their conqueſts, had attempted to make 


the greateſt infringements upon the conſtitution. The pre- 


ſent proclamation furniſhes a moſt ſtriking proof of this, and 


It is dated in the ſecond year after Edward had aſſumed the title 
of OY of F rance, | ; 
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1 ERE i is a moll. fi 1a guter recital in the preamble of this 
ſtatute, if it is (according to Raſtal) tranſlated literally, 
viz. that the French king, & gafforce tant come il poet à deſtruir 
« notre dit ſeigneur le roi, ſes alliez [5], ſubgitz, terres et 
« lieus, [7] et la lange 4. Angleterre? The complaining that the 
king of France intends to deſtroy the Engliſh tongue, in the 
preamble to an Engliſh act of parliament ſpeaking in the French 
language, ſeems to be one of the moſt extraordinary allegiatons 
which were ever thrown into a ſtatute. The law then ex- 
preſſes the intention of the parliament to ſupport the king in the 
ſtrongeſt manner during the war againſt France, as they clearly 
foreſee [u] the deſtruction of England, if Edward does not im- 
mediately paſs the ſea; they exhort him likewiſe not to be di- 
verted from this Important purpoſe, neither by ters, words, 
nor fair promiſes, from which it ſhould ſeem that the Engliſh 
already began to diftruſt themſelves as negotiators [x]. The par- 
liament not only gives this exhortation, but likewiſe grants 
two fifteenths payable by the commonaliy of the realm, and two 
tenths 


[5] This 1s the firſt mention of the word ally, which unfortunately we 
hear too much of in the more modern parts of the Engliſh hiſtory. 

[t] Ia a figurative ſenſe, language is uſed for nation ſometimes, as 
in the following inſtance : * Quot fraudum et machinationum generibus 
e lingua Malenſium ad inſtar vulpium progenitores noſtros et regnum 
&« noſtrum invaſerit;” and afterwards in the ſame record, “ captivatum 
e per homines linguæ ſuz.” Rot. Walliz 11 Edw. I. m. 11, dorſo. 
Theatrum Criminalium, vol. i. p. 5, et 6. Petyt MAT, 2 

[a] The word yvant ſhould be read Want; a word vitiouſly ſpelt for 
uoyant, or ſeeing, 

[x] We do not hear of any complaint of the :aſufficiency of Engliſh. 
negotiators till the pamphlets which ſwarmed after the peace of Utrecht, 
and during Sir Robert Walpole” 8 adminiſtration, when his brother, Mr.. 

6: | Horace 
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© tenths by the cities and boroughs, From this it ſhould ſeem, that 
the knights of ſhires, and the repreſentatives of boroughs, were 
conſidered” in a diſtinct light; the commonalty was perhaps 
originally bound by the. aſſent of the knights of the ſhires, and 
the inhabitants of boroughs only by their own repreſentacives. 
The clergy and lay-peers might poſſibly at this time likewiſe 
make two diſtin& independent bodies in the houſe of lords, as 
the preamble of a modern act of parliament always ſtates the 
aſſent of the lords Spiritual and Temporal, though the lower 
houſe is comprehended under the general name of Commons in par- 


liament aflembled. | 
The 2d chapter of this ſtatute directs, that two or three des 


Horace Walpole, was embafſador in France: one need ſay no more of 
theſe than that they were party pamphlets. The Abbe Mongon hath 
done juſtice to the memory of Lord Walpole, and ſays, that Cardinal 
Fleury was throughout his dupe, which is highly probable, as he was fo 
far advanced in years. If we are to give credit likewiſe to the following 
lines, ſaid to have been made by one of the ancient kings of France, 
this ſuperiority in intrigue, by the Engliſh embaſſadors, was always ap- 
prehended by thoſe, with whom the treaty was to be concluded: 
& Anglicus Angelus* eſt, cui nunquam credere fas eſt : 


* Cum tibi dicit ave, ficut ab hoſte cave.” 
See Lucy's Cambrenſis Everſus, p. 289. 


When two rival nations have had frequent wars, and conſequently fre- 


quent treaties, it is natural that they ſhould mutually upbraid each other 
with breaches of faith. Hence the Romans complained perpetually of 
the Punica Fides; and, if we had any Carthaginian hiſtorians, I ſhould 
make little doubt, that we ſhould find the ſame ſort of charge againſt the 


Romans, _ OP 


Moſt of our modern pamphlets likewiſe on points of trade are always 


recommending the example of the French; if one looks into the ſame 
ſort of treatiſes printed on the other ſide of the water, the Engliſh are 
eternally propoſed as exainples to be followed in their policy, and en- 
couragement of every kind of manufacture. 


* j. e. ayſ\@,, or a neſſenger, and therefore applicable to an embaſſaJor. 
Etz | miculix 
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mieultx vavetz des countees ſhall be appointed  confervators of 


the peace, and that they ſhall have the king's commiſſion to 
determine treſpaſſes and felonies. As for the word vaveta- 


which is tranſlated « men of the beſt reputation in the county,” 


it is to be found in no gloſſary ; nor does any term occur which 


bears any great affinity to it. Upon conſulting my manuſcripts 


of the ſtatutes, however, I find the word uſed inſtead of it is 
vaillantx, which agrees with the tranſlation, It is true, we 


generally uſe the word valiant as ſynonymous with the word 


courageous: in the old French writers, however, valiant (from 


walere) ſignifies only a man of worth, and caurageux ſhould be 


tranſlated angry [y]. It is very extraordinary, that juſtices of the 


peace ſhould have ſo much declined the trying of felonies; 


when it appears by this ſtatute (to which they owe their i in 
ſtitution) that it was the Bk ret for which they 1 were 
appointed. | 
The 4th chapter repeals all „ ons to 9 * and 
meaſures; which I ſhould not have taken notice of, did it not 
recite the abuſes of theſe powers, which have prevented the dif- 


ferent ſtatutes from Magna Charta downwards, relative to weights 


and meaſures, from being carried into execution. 


[ 5] Thus, in the preamble of 1 Edw. III. Stat. i.“ continuant leur 
« mauveſte, moverent le corage de dit Roy Edouard; Froiſſart uſes 


the word oultrageux, for een : Wautaire Auſtarde, appert homme 


« Carmes, et oultrageux,” : Vol. i ii, ch. cexviii. 
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THE. OATH OF THE ; JUSTICES, 
15 Edws, NL, Stat. iv. A. b. 124. 


Wärrurt 1 aroſe from the king's having been fre- 
- quently abſent during his wars with France, or whether 
from increaſe of riches, [=] the law itſelf, the people of the coun- 
try, and the magiſtrates who were to diſpenſe juſtice to the ſub- 
ject, each wanted at this time much reformation, We find this 
from the recitals to many ſtatutes of this reign, and likewiſe 
from that volume of the Year Books, which is entitled, The Book 
of Aſſes, where, by the articles to be enquired into by the judges 
of the King's Bench, it will appear, that there were abuſes in 
the adminiſtration' of juſtice (though, according to modern ideas, 
a high conception of it hath been formed), which are now hap- 
pily not even heard of, much leſs are they neceſſury to be re- 


ſtrained and puniſhed, 1. 


Theſe 


[x] The fixth chapter of the ſtatute laſt obſerved upon makes RE 
for the firſt time, of the circulation of gold coin. © 

[4] “ Ceux ſont les articles que ſont enquires per enqueft doff. en 
4 Bank le Roy, fait A enquirer de homicides, larcens, arſours de meaſ. 
« raviſours des femes, et de touts manner de felons. et de felonies, et 
ce Jour receptors, procurors, et maintainors, auxi bien de temps le roy le 
pere, come de temps le roy que ore eſt, eſchapes de larons, &c. 

© Item de ceux que lowent misfeſors de batre les gentes de court, jurors 
© Fenqueſts, ou aſcuns auters homes, queux font les bators, et ceux que 


<« les lowent, Re. | 
cc Item des endictors que font garner les enditees *, et diſcoverent le coun 


1 & ſeil le roy, et des juſtices, et de lour compay nons. 


Item de ceux que veignent forciblement en court le roy counter affi Jes, 
«c en affreiance de la peas, que les jurors n'oſent dire veritie. 
"I This explains the meaning of that part of a Lage ag $ oath, by which he promiſes 
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Theſe articles of inquiry, which the Year Book fixes to the 


twenty fifth year of this king's reign, ſhew the prevailing crimes / 


at this time; and the oath of the judges, now regulated by par- 


liament, explains what was objected to them in their diſpenſing 


of juſtice, The firſt material part of the oath is, that they ſhall 
not receive-fee or preſent, if it is not meat or drink of a very 
ſmall value; they then ſwear that they will not take robes from 
any one, except the king, nor give counſel or advice where the 
king is party a The ſtatute having ſo far conſidered them as 

officers | 


ec Item de gardeins des priſons, qui, pur dred de penance, Got les pri- 
« ſoners deven' provours, et appeller lays gents pur covetiſe de gaine. 

Item de ceux que teignent gents à lour robes ou fees pur veritie ex- 
« tinger, et pur mainteiner Jour mauvaiſes empriſes, &c. 

& [tem de conſpirators, et confederators que ſoy ent'raliont par ſerement, 
© coyenant, ou par auter aliance, que cheſcun eidera et ſuſtendr' autre 
e empriſe, ſoit il faux ou veritie; et que fauxement fait endict et acquit 
« gents, ou fauxement move ou meintein plèes. | | 

Item de coroners, des chiefes conſtables des hundreds, que elizent 
« gents de petit value, et eſpargnent lez bons pur lour don'; et daſcun 
« hundred qu'on aſſeſſe pur tiels articles a trouver a c 8, ou a x mark, ou 
« ils levent x II. a grand oppreſſion de people. 

Item des gardeins de priſons que apprenent lates perſones que ſont en 
Jour garde Vettur* per cauſe de ſalvat' d'lour vie, en deſturbament de la. 
% com” ley, que la juſtic ne ſe peut faire ſur eux come ſur laies gents en 
6 decit d'el roy. | 

« Item des taxors, et quillors de xv®®, que per eux et lour miniſtres 
ce parnent certeins fees a lour clerks, huſhers, et autres lour miniſtres, et 
« pur faire acquit'. 

c Item de touts ſervants, officers, et miniſtres le roy; Archeyeſques, 
6c Eveſques, Dukes, Contez, Barons, et touts autres quecunque de lour 
< trahiſons, extore' et greivances faits al' people le roy, et de lour doneſons 
« et grandſums priſes et levies de people le roy, pur grandiſment de lour 
& ſeigniorages, ou en autre maner.“ Le Livre des Aſſiſes, p. 138, 1 39. 

[ -] I ſuſpect that this ſhould be where the king is not a party, as, by the 
— part of the ſtatute, the judges are to give their advice to the 

* 


3-4 
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officers paid by the crown [e], then provides for the equal diſ— 
tribution of juſtice to the ſubje&, by making it part of the oath, 
that they ſhall not regard any letter or meſſage from the king [d], 
with relation to any point depending before them, which is 
likewiſe a proviſion of one of the moſt ancient of the Scotch. 
ſtatutes. 

The neceſſity of a judge's taz this oath having been thus 
injoined by the legiſlature, it was one of the articles of com- 
plaint againſt Richard the Second i in the following reign [e}, that 
he had made the judges and other great officers ſubmit to oaths. 
of a new form upon entering into their office, and that this cere- 
mony was # ſecret, Notwithſtanding this, the oath continues. 
to be adminiſtered in private; the occaſion of which I ſhould 
imagine to ariſe from the Judge being ſworn on his knees before 
the chancellor; if this is improper, however, it ſhould be ba- 
niſhed from the private room, as well as the open court. 


Av 


daß when he ſhall have occaſion for it, and which in certain caſes they 


ſtill continue to do. 
[4] It appears by 20 Edw. III. ch. i. that the king at this time had in- 


creaſed the ſalaries of the judges. 

[d] The king's interfering in any cauſe, by commands fi gnified under 
his Great or Privy Seal, had before been forbidden by the eighth ae 
of the ſecond year of this king. 

le] Graft, * 8. 
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THE: STATUTB OF LABOURERS, 


25 Edw. III. A. D. 1349 


"HIS ſuppoſed [e] ſtatute recites the great increaſe of wages 

occaſioned by a plague, ſome labourers now taking ad- 
vantage of the ſcarcity of hands to inf ſt upon extravagant de- 
mands, and others chooſing rather to beg and live in idleneſs 
than to earn their bread by labour. | Beſides the other calamitous 
circumſtances which attend a peſtilence, it is remarked by all 
hiſtorians [/], who have given an account of occurrences du- 
ring this melancholy ſcene of deſolation and diſtreſs, that the 
manners of the people from deſpair become abandoned beyond 


conception Le]: nor is this ſoon removed by the ceaſing of the 


diſtemper: the ſtatute therefore ſpeaks the language, and intro- 
duces regulations, of ſeverity. | 

By the firſt chapter, every perſon 415 1 in body me Wer the 
age of ſixty, not having means of maintaining himſelf, is bound 
to ſerve thoſe, who ſhall be willing to employ him, at the wages 
which were unde given the fix years preceding the plague ; «if 


[e] No mention is made of the intervention of the commons, which 
muſt henceforward be looked upon as abſolutely effential, whatever it 


might have been before. Beſides this, it appears by Dugdale, that the 


parliament could not meet this year on account of the plague. 

[/] Particularly Boccace, in his account of the plague at Florence, 
which gave occaſion to his Decameron, and which ſeems to exceed the 
celebrated deſcription of that at Athens by Thucydides. I do not by this 
mean that Thucydides's, being more particular with regard to the ſym- 
ptoms, may not make it more valuable to poſterity, tron, the information 
which phyſicians may receive from it, 

[2] Thoſe religious ſects, who ſuppoſe their ſtate of ſalvation to be 
deſperate, are, for the ſame reaſon, ok remarkably wicked and aban- 
doned. 
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the ubeerer refuſes, aud it is proved by two witneſſes before the 
ſheriff, bailiſf, rd (55). or conſtable of the village where the 
refuſal is given, he is to be committed to gaol, aud continue Mets 
till he finds ſureties for entering into ſervice upon theſe terms, 
By the 7th chapter, no one is to give alms to a beggar, who 
is able to labour, under penalty of imptiſonment, Nemo . 
4% colore pietatis, aut eleemoſynæ quicquam donet, ſeu eos in, 
« deſidid fovere n ut ſic re ep me vite neceſſatiis 
«Jaborare . IC 77 og Yo. his: 17:11 2 9 295 
By the laſt chapter, e penalties Psd by a precing! 
part of the law, are diſpoſed of in a very unuſual manner: they 
are not given to the informer [4], as in more modern times, to 
enforce the execution of a ſtatute, but in aid of diſmes and 
en granted to the king by the commons. 
Whether the neglect of this ſtatute aroſe from this improper 
diſtribution of the penalty, or more probably from the ſererity 
of the law, the parliament, two years afterwards, in the 
twenty fifth of Edward the Third, attempted to carry it into 
more rigorous execution, and likewiſe added ſome new re- 
e, firing the eien of not t only the wages off the 


0 


"x The words: of the 3 are, oe 1 ballivo, 3 aut 
90 conſtabulario ville; which word rings I ſhould conceive / to mean 
lord of the manor. | N 

ny There'is an ordinance of —— 1 of 4 (Edward's 40 contem empo- 
ary), that the clergy ſhall preach againſt this falſe charity of giving alms 


to thoſe who are able to work. Ord. Royales, p. 35. Since the intro- 


duction of the Poor's Laws, it is become {till} more unneceſſary and per 
haps improper to give to an Engliſh beggar; a foreigner, however, may 
fill want our alms in this country. It is laid down (in the Doctor and 


_ Student); that an act of parliament to prohibit the giving of alnis is void. 
.-[#] The proportion of a penalty, which ſhall be given to an informer, 


ſeems to be now ſettled, viz. half; at firſt; however, it was commonly a 
fgurth, and afterwards; by later ſtatutes, a third, till it was fixed at the 
half: even this large proportion ſeldom hath its effect. ies 
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266 OBSERVATIONS ON bY 


. 


Jabourer, but almoſt every kind, of artiſan, Some of the phr- 
ticulars are curious, and are a good ſtandard to ſettle. the com- 
patative value of money, which alten throws great _ en 
the more ancient ſtatutes. 1 i l 1 
5 The common labourer, in the hay-harveſt, is, « anlys to have 
one penny a day, except a mower, who, if he works by the 
acre, is to have 5d. per acre, or otherwiſe d. a day, A reaper- 
is to have, in time of corn-harveſt, 2d, the firſt week in Auguſt, 
and 39. till the end of the month [/]; he is likewiſe. neither 
to afk meat, nor any other perquiſite, or indulgence. The 
law. alſo requires, that the, labourers- ſhall repair to the next 
town or, village, carrying their ſcythe or ſickle openly in their: 
bands, and ſhall there be hired in ſome public place. Fhis 
regulation of the ſtatute, though in other reſpects diſregarded, 
ſeems to have been the occaſion of what is now often ſeen in 
country towns, when labourers want employment. 5 ie cl. 
The 2d chapter dire&s,. that no man in harveſt (before attled: 
to be in the month of Auguſt) ſhall leave: the village in which 
he lived during the winter, except the inhabitants of Stafford · 
ſhire, Derbyſhire, Lancaſhire, Craven, the Marches: of. Wales, 
and Scotland. The occaſion of which regulation 15, that there 
are large tracks of mountain or moorland in all theſe counties 
and diſtricts, w lere nothing can be raiſed but oats, which often 
are not ripe till October, and conſequently, if the Tabgurers 


ES; 0 = a 5 wal bl 2 tt ? 


] No one conceives more bigbly of ene Nen but this 
regulation depending- upon the ſeaſon! ſeems to exceed even tlie om- 
nipotence of the legiſlature. | There is (in a miſcellaneous collection be · 
longing to the Society of Antiquaries) a certificate of the regulation of 
wages in the Eaſt Riding of Vorkſhire for the year 1593. The reaper, 
by this order of the court of quarter ſeſſions, is to have 3d. a day; and 
the compariſon may be there made on every article in the preſent ſtatute. 
vol. ix. p. 18. In the eleventh of Richard the Second, the mariners 
complain that they are _ ie 34. aa day. Rolls of Fark volt fl. 
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THE STATUTEOPLABOURERS. 267 
they would be 


were not employed in more early harveſts, 
the 


without any means of getting their livelihood. during 
months of Auguſt and September. For the ſame reaſon, the 
inhabitants of the Pyrenees come for ſix weeks into the ſouthern 
provinces of France, and return in ptoper time for the reaping 


their own corn; as do the Gs: to 0 PII: of 


Rome U]. Hog 
As I have mentioned, that wle wages allowed to $iotcery by 
this law ſhew the comparative value of money, 1 {hall likewiſe 
refer the reader to the appendix of the third volüme of” Dr: 
Brady's Hiſtory, where there is a_very particular account of 
the pay of Edward the Third's army in the twentieth | year 
of his reign, That of the Black Prince was 20 s. per diem: the 
ſum totd is 12,720), 25, and 94. for which an army and 
fleet of 31,294 men were to be paid and ſubſiſted for ſixteen 
months, which poſſibly may rather aftoniſh, a modern board 
of treaſury,” or contractor for Germany. There is likewiſe, it 
Sir Richard Cox's Hiſtory of Ireland, an account of the Bla- 
ries of moſt of the Principal officers of the crown at this 
time, from which the ſame comparative value. may be drawn. 
See alſo Mr, Petyt's Collectanea [7], where the eſtabliſhment 
of the Ry in $0 arne; mare .of nd ts, Sefond 


is ftated. 2+ 24 1 3e 1 2 Nine 


fm] See Montaigne' 8 Th lately publihed 
5 en ehe 1 f. 345, et a CVVT 
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His Katute recites a doubt wm, "habe; 79 oh "By of 
parents out of the king's allegiance ſhould. inherit lands i in 

f England; which queſtion, it ſeems, had been before the par- 
liament in the eighteenth. year of this king's. reign, but no- 
| thing had been decided. The ſtatute firſt declares, that it is 
the law of the crown of England le], and hath always been 
ſo, that the children of the king, born in any part of the 
world, have a right to. inherit; * and this, according to the 
obſervation made in the note below, is a ſtrong argument 
to prove, that, in the caſe of a common ſubject, the law was 
apprehended to be othetwiſe. 1 ſhould | imagine, that this 
parliament (or the judges, of the time), f if they had been con- 
ſulted whether Philippa of Hainault, queen of Edward the 


Third, bad been naturalized by her marriage, would not have long 
- heſi rated about the anſwer. 


* 


28 The French e in c e is ado and not en 
awwerouſt ; which is oaks uſed by Littleton 1 in his TR to ſignify a 
- double. 
| [0] This is always confidered as. part of the common law, and differs 
almoſt in every rule relating to it from the caſe of a ſubject, Thus a 
queen conſort may make a will, may ſue, or be ſued, &c. Lord Coke, 
in his firſt Inſtitute, p. 31. B. ſays, that in certain inſtances a wite ſhall 
not be endowed of her huſband's eſtate, particularly if ſhe be an alien: 
he excepts however the caſe of not only a queen of England, but alſo 
the wife of the king's brother, and gives for example the queen of Na- 
varre, who was married to Edmond, brother of Edward the Firſt; he 
likewiſe mentions that it was ſo reſolved by, all the Judges of thoſe times, 
who were aſſembled on that VEIN 


* 8 V% 8 p 
: PA . 
A 
* 4. ih 311 0 : A q 


\ - — —— — Fd 2 C - I r OE 7 E22 en — — — IRC * 0 - K * e * ou. > — N Prey ; > 
Seeks 3 — —U— de eee = wy 4 IV th ESE, 2 Aldo 26h — wi ER 1 n . — — 33 . mp r . — has —— —— Uä —— — - } Meals — I inet ———ů— — —— — —— — —ͤ———ͤ —ñ—ͤ—6 f N - 7 — 2 — N 2 * "= 
I : 2 SED _ y * 0 * > et a ——— I ITN = —— —— —— — r A OK Ss ae 7 "> — 14 3 ry CL — ” * 4 4 3 . — 2 ns © A Fn Rory r 
S, r 2 — R A bo O * > —— * c 2 > — PPP . n — » K Sworn wen R 2 a S742 ws NTT IE NC OI OO POL Cry — — 3 — > — tow 8 8 N enn 2. . bd 0 ; 
We 2 . K * = ENDS 2 i r 8 ů Eo ba TIT 7 WWE. ES.” 8 N 3 re re AA OS 0 3 rw nnd; 1 8 — . „„ e 5 : s 5 bY 3 ; - N 2 ” — 22 > = — . 
SITES — . — —— — = — — — — — ck — 2 Lf 1 F . 2 a2 = . 1 — v1 4 — — n 0 2 — # & Pact - 1 — nw” iow. 3 ta tis it uber $04 . - W 9 ot, 5 n " 
* gat 2569 War Foy 2 ” * — 3 . > wy n 1 R > +. 4 oy ths, n e —— r — e . a — 3 — — n — — ee — * Dd d — * . vader ao NIE On DN CO TIT OLs 1 e 
7 ber = X 4 . 2 TE 8 . v r PESTS ow eo ety er RR Mo Cre. A o0 or ro atachs 0 _ CM 5 en x — 4s a — = n 8 by at eo x 3 <P Ca , „ 1 
— br - URLS. WARES ! $546 . * T 448 BIKES Ire = — — Py A+ 5 - 3 Fe + | 4.7 > . 9 * CW - . 2 py wah oo — . ” 5 if 41 8 L 3 * 5 
. 7 TTT 8 EVI As eo ne lt 22 r . SFP > ri: Co ets 3 c N 9 "vp — Zu- 2 a RE Ee Je Een, 
= = — CR — re r 2 - * Pe 92 3 ER — Fr D ek 8 2 8 —— * Rs . K — — 4 = — — r 11 — 8 re E — — 4 * 2 7 * — — 2 3 JO be i ons * * 1 * 
. —— - = = EI} * — 5 — 2 = — — <= — — = — — 2 - We N 5 * HL. 2 * 9 : . 2 3 wy _— mw 2 
+ — e 2 r eſe + rem, 4 
« 
« 
o 
\ 
4 
. =. 
« 
[1 
* | 
* 
: 2 : » * 
- 7 * 3 4 
> >. 4 0 — 7 7 \ - 
"0 D | b | 
= . Q — ' 
9 ” 
0 — 0 9 + ; | 
QO 8 ä 
r — U 4+ F 
| hl . | Z : 
e D = _ 
— w—_ : { 
= 22 == LES N 
* ? * * 
ay : 5 3 2 
* Fi 
oO uw OO "YZ 2 | = - | 2 + 
þ wa * 1 — * 
128 3 ; 8 3 
Re . , - » * N ' 8 
| # 5 yp ö 
5 5 * w ue 2 * — 
„ 80 8 © 2 8 . 
. * 
d — 4 . 3 * 9 N „ 
2 & | - © 4 Y 
K 0 A , — ö : 
8-5-0 Qu | . ; ; | | 
. f — O | 8 . . 2 oe 
4 £ 8 
& a © * 7 \ © a ” 8 * — * 
. 1 1 
Q = 60 & | : 
| | == S © A 
* — Oo | <w? E 3 as 4 a : 
ü 9 2 58 E <q. 00 | 83 
1 : 5 I — 2 
. * g 1 2 4 FL 
a . | 2 . 
| : * 0 i 
co — 2 : jt » , 
2 cy F ” ” — * * of 
_— = . , c © ; 1 * * 3 . 0 
2 iy . * 5 ao. 1 1 * — 3 * 7 
8 © wall = : | | | i > 
2 — S *R 3 ni : \ 
» N , * * 4a» A * * 
* & * 2 » - 8 7 k 8 
” * At 4 - 8 _ CITY * 4 5 1 
0 <= 1 8 1 = | 
+ 4 * * „ . — — 
——U— — 5 * 4 S. — g 14 : — 8 « © g 1 
= - n oy 3 
- N 4 2 * * 1 — « + *” S a 4 <7, mewn, 
» a 4 4 * . = ; p 6: 2 * + 3 F * 6 < 7 4 
— 5 , . 2 P. * =, s 2 4 + ww q * 
= * . 4 5 
mY 22 0 4 * ® * - 1 * 8 1 _ 3 
4» . : * * . * - * 4 " 4 9 
4 1 * A 2 _ * % * * * — — — A FG ; 4 Wes 
- _ 42 — 8 * of x * 5 8 — 3, RY 2 * ” 
5 ; 4 1 * — y * 
0 \ Ss. " . 1 2 > 4 ws > * 4 
: A — wa 4 = % >, 4 - *. s Site 
2 x & anon, * *- wa GREY . * w_ 4 
45 4 wa, — | D 2 Bo : | N : 2 
On > k © 0 , * - * 1 * . 1 4 7 
N 2 * 2 N 8 of * 4 % - 1 % * 89 be ow 4.4% * * * < 
n 4 " * y * 1 % _—_ 
| 2 2 ct . | 4d A ns NT 8 | ; 
3 1 ans is ; . — * a Fl „ 4 ha” * ” a 4 — * + 
* 1 5 * — f % 2 «a > * * bs * may 34 — - - * * 8 * 1 
| ——_— © QL- O0 2 — Q- 4 8 — * 13 1 pw : 
4 T0 92 — Wn Bing hoy ; & - 
X2 O0 Js Z % - 1 * 1 4 * « ? : . 2 E 
x * 
a . © wa | « 15 7 ; g 87 5 3 g Ci 5 : : 
. 0 — : ak Fee ; 5 by . 
P — oh - : — * ? a NE N h 
0 Seal td hf * ; 5 — 1 Fs 1 * 5 * 4 
kJ | | wo — a PIES... 75 C * — ; : 
_ N p = * S 2 
OY ; ' % 4 * * 4 3 
8 7 -Q E PTE ih, Le EIS * — = a 4 
2 fe "I. = 8 0 233 bus „ : | 5 ; 
hd B& * 0 oy © , þ . ; - —— o « 4 3 5 5 4 * : 
<. Car ; % 0 * Fe * 214 14 
oy $4 2 — . & „ | | _— 2 
RE 0 , 3 > 7 — * — V+ 3 22 * 3 20 —_— 82 K 4 
: E 3 b — * =P 4 , A 2 0 « = 4+ ' v. 4 sf oy - p 
. " . N 3 „ * e * from L — A * wr — *& 
: — p 1 7 8 
—— 0 2 bod = * ht a — * —_— , wtf — * : _—_ 4 * 1 82 bo ah 
py 4 ; a — 0 . - 3 * — 5 OY apc „ * meh * 
ng * As a7 - 3» 3 el — 4 2 
[ * Te PROS 1 7 i . 2 - | 4 
* 0 f . — ew? "4 4 2 WP ” 4 : - * —— On, * a ”- 22 S ; Fee 
x * . »% | ; ; | 5 — > 8 — - ay. "Pn 2 ' 
— WD 8 0-4 F oo = 8 = © 
g . | N — f p * 4 * N "_ nts. * | ? » yur — ot 6-4 # 
2 py — * 1 
: K of — a, — 4 — . ** 4 - Te — . Y j : 
uU os {26 2 * Fer eo * . * * * A 5 mY * _ 1 2 5 5 a g n 
g hd 8 » rn . ad 5 # 4 5 * 2 — 
2 8 8 O — a — * | 33 „ i 5 
7 - : — of 4 , — 4 — * 
© 4 — 2 | > © ; ; ö -* + * — * ' 4 — 2 * / —— 
: a s 9 p C 4 — : T4 . _ , | > 
— f "Ns pan . 5 2 0 
_ 88 2 bd : ; : yo * * 9 — * . 1 Kage * be. ke" # * * 
; , = _ ? 1 0 + o#- BY — 8 — po 2 — 3 4 f 
* N . a — * l } O * O 0 4 — 1 => 5 — £ at * 4 pee * i 
h , - 8 7 , J . 9 bu. 8 1 * Ai Wo mn wot * * — 5 > 
4 o- 5 * p . 93 5 
0 4 — © ww UN . a — 2 2 „ — 5 8 £5 gt oF } 8 7 Lew . , * J 94 Ga q 
| E000 r 8 £8 | | 2m 2 3 
1 bo Be; * x 4 nd 9 We — > " -—_x «- 
of WW : 'Y 24 Cond * Ee, ' OG. = — 4 * * 2 * : 1 4 # : 
1 2 . ( * - — on . 6 nay LY * —— — 7 1 "yy 5 > % 2 - 
; ” - oo" __ - e "th 1 * 
. _ Jos , (> 7 * > * «is 7 *. 
ö 4 3 . 93 wn Ws” 4 
\ * _ p ha: 4 wh - * TR *. — : * 
1 * = 3 
MA 8 > = „ Wc.» © | 5 — 
Xt: — « - val. *. _ a4 << * 3 - _— . - "I. t 
x - L - 4 — * . & * 
2 by b 1 - * — 4 — — & * * 0 = * 4 , 


— = r 
OOO  1 $Rw ae. 


* 


oy 


* 
2 f 5 nol Pap 
RAD. 2 js . ˙ — ISS 
BEE, N = IR! AY IO at 
ELLE 7 


0 o 
— — 2 4 2 
5 ＋ 22 — => 2. - 
« 2 - e 


5 
n 


— 3 9 
i = —_ — 
8 = 
0 nn ————— uf fotos 9939 b » - 
_ — e m —— 
OI —— —— r _ 


ü 
—— 


* — 2 
G oe ao i OY — 
— —— 


— 
55+ — oY = Cor ne A - 
— aa D — * — 5 : R 
EE an ro Br I ao, OB" 25 oe EINE Inge ner a mg 9 
* — — — — Ie + a> — 2 There 7 PEI 
— . — * —_ < 


—B> —— 


> 
2 : 
— — 


— * 
1 
——— — wee 
ä eng 
Jo 
— 


PE 


wy 
. — 
7 
: — 
Ss — — 
” — — 
— 
— 
— — 


Us T XY 
270 |} 5 
a þ 5 f » 14 * 0 

e Log LL HO BT gange Out M7 orie ub 2 i! #53777 

x 5 A « " — ) oy On E. 86 NS } 4 11 
eng! b Of ge: ix * Sulz cls 81 15 f 60101061149 
th 25 dw.11l, tat, iy D, 1350. 2 142-446 
rwe HL J ald 31 7 nem z 0 


W 2g very extraordinary liberty with geg to 
the title of this ſtutute, which I habe altered from the Starte 


of Plrveyors to that of the $7 ntule US TFreafons. It ĩs true, that 
theft [ö] Chapter of 'this law, 88 Wel as tlie r6th, relates to 


purveyance : but the 2d great HERA chapter; which hath 
defined what ſhall be deemed treaſon, hath certainly a right to 
give a title to this capitulary, as the firſt of Mary hath repealed 
all other laws, which relate to this offence. 

Two years before this ſtatute was enacted, the Commons peti- 
tioned that it may be defined what ſhall amount to treaſon, 
complaining that, by the proſecutions for this crime, forfeitures 
were increaſed, and the criminals loſt their benefit of clergy [9]. 
To this petition of the Commons, the king anſwered ſhortly, 
that it will appear by the judgement, entered on record, 
what kind of treaſon the criminals ſuffered for; ſo that this 


_ conſtitutional law was with ſome difficulty extorted from the 


Crown. 


As the dictaſations made un ſtatute of MY ſhall be 
deemed treaſon are generally known by not only lawyers, but 
even every one who hath read an Engliſh hiſtorian with any 
degree of attention, I ſhould not have ſtated any of the Par- 
ticulars, did it not give occaſion to ſome obſervations. 

It begins by declaring, that it ſhall be treaſon to compaſs [7] or 


imagine the death of the king, There have been many com-' 
| ments 


{p] It conſiſts of twenty-three chapters. 
[9] Theatrum Criminalium, vol. it. p. 149. Petyt, MT. 
[r] ** Fait compaſſer, ou imaginer, la mort notre ſeigneur le Roi.“ Is 


it not extraordinary, that the life of an Engliſhman, proſecuted by the 
| crown, 
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n ont theſe, words campaſi and imagine; and I ſhould with 
regt deference think, that, notwithſtanding the general ex- 


cellence of this moſt important ſtatute, the word imagine is not 
ſufficiently explicit, at the ſame time that it is likewiſe too 
figurative to be made ule of in deſcribing this moſt capital of 
all driminal offenes. The Lombards, indeed, by their old 
laws, make uſe of ſtill. more looſe :rhetorical expreſſions, 
4 Si quis contra animam regis cogitaverit [s].“ The Fuero 
Juſsgo, in deſeribing the offence of treaſon, 4 5 thoſe, que 


trattaren [. det morte del principe; which is likewiſe a moſt 


vague; expreſſion, though the Spaniards were at that time a 
more free people than perhaps in any other part of Europe Da]. 

The compaſſing or imagining the death of the queen, de- 
ſcribed by the word Madame Ja compagne, is like wiſe declared 
to be high treaſon, "Upon this part of the law there have alſo 


crown, ſhould: continue to Jepine upon the add attic. of two 
obſolete French words? The word imagine is uſed in the Palms, ii. 1. 
in the ſame ſenſe with plot: Muy do the beathen ſo furiouſly rage n, ? 
and why do tbe prapiet mace a bain thing? ? 

e] Some of che ancient Engliſh grants are ſtill more Jooely: worded! : 
« Omnes libertates et aquas circa Hull, quas cor cogitare n aut ocu- 


& jus videre.“ Rynier, vol. ii. part ii. p. 183. 


kt] The Royal Dictionary, publiſhed at Madrid i in 17 39, gives many 


Gffgrent ſigniſi cations to this word, none of which comes up to the ſenſe 
in which it ſeems to be uſed in this law, which is, Hall concern himſelf ing 
or plot "the.drath f the king. Chiunque offendeſſe, machinaſſe, con- 


& giuraſſe contro la perſona, i figli, o Vonore de Reali regnanti, o contro 


4e gli ati noſiri, ſara reo di leſa maeſta in primo grado, ſe ſia ſuddito, 0 
« forefticre;” nen of the Kine of en bal oy. nahes 
1723; Folien 014 ems) 40 in od Go f. ze; 

P..] Nath: 3 ſays, tht, ih the time of the 8 an een 


for high treaſon againſt the king, ran felonicè; if againſt the country, 
proditonibi: he would have obliged antiquaries much, as well as writers 


on the conſtitutional law of England, by printing thels | indiftments at 
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been doubts, whether a qbeeu-dowage lis included.. I do not 
mean by this to ſay, that ſuch doubts have bot? reteed a very 
ſatis factory ſolution,” but only that it might have been worded 
in this part with greater preciſion. The deſiguatich of the 
queen, by the words Madame ſa conpag ne, ſcems toche ſingular; 
we find however the {ame expreſſion in ther laws of Europe ſwh 
Los hijos y corpanyia del rey han de ſer bien tratados y que 
* najie les haga furca, ni danno alguu [( h 
It is next declared, that the 3 ob the king 5. great 
or privy ſeal [y] ſhall likewiſe be conſideted as high treaſon ; 
which I ſhould not have taken notice of, as this part of the 
law cannot be more clearly expreſſed, did not a writ, printed 
in the original Foggy at the end of ſome other. ſtatutes [=] of 


* K 


0 ©} 4 


11 Aﬀer, in bis Tits of Flfred, mentions, chat the Saxons never de- 
ſcribed the queen by the word regina, ſed rantum regis conjugem appel- 
labant. Sous la premiere race, et quelquefois ſous la ade et la 3zme, 
ce les fils et les filles des Rois portoient le titre des Rois et des Reines. 
< Les princeſſes marices. à des Comtes, ou devenues religieuſes, conſer- 
« yoient encore le titre des Reines. On diſoit en Angleterre au meme 
et ſens Id Raius dun tel Roi. Cet uſage! ceſſa nẽanmoins vers le milieu 

du 8me ſiecle. Les Reines d' Angleterre ne porterent plus ee nom, 
« mais celui d'7pouſes de Rois. Nouv. Traité de Dipl. t. iv. p. 535.— 

| See alſo Hickes's Gramm. Anglo-Sax. p. 148. In the lately printed Rolls 
of Parliament, KN de W b of Hen called 1 70 

vs /a compagne. 125 T 50 07 eins 

_- Tx] Fuer "wY lib. i. log 52. | The children at wife of the N ary to 
be well treated and reſpedted, and the lau is to n ben gur any in- 

juries. This law ſuppoſes the king to be dead.) 0: . 

[ This being the great and privy ſeal of England, it was n 
neceſſary to propoſe a ſtatute in the fifth of James I. to make it equally 
capital with regard to thoſe of Scotland. See Journals of the Houſe of 
Lords, June 30, 1606. It is rather extraordinary that the neceſſity of this 
ſhould have ſo ug RA” the FOO. inen, and en houſes of 
Parliament! i!! e nl  iattotzunR no 203 no 

[2] Cay” s Stat. 6 g | ge FF 
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THE STATUTE OF TREASONS. 273 * 
the ſame year, give us the intimation of a very great neglect Li | 
in this part of the àct, which in ſome meaſure ſeems to coun- TH 
tenance an obſervation made by Carte, that no lawyer ſat in U 1 
this parliament, when this moſt conſtitutional ſtatute became "a | 
a law [a]. This writ mentions a claim made by the clergy, 4 N 
that a clerk, who was convicted of counterfeiting the great or 1 
privy ſeal, or the king's coin, ſhould have this privilege of 0 
clergy, to which the king anſwers; *< that he is too much 4 | 
i preſſed by buſineſs of the greateſt importance to decide this 1 
point; but that, if any clerk ſhould be convicted of this 1 
& offence before the next ſeſſion of parliament (in which he 1 
4e hopes it will be fully diſcuſſed), he ſhall not be executed, but | 1 i | 

1 


& delivered to the ordinary.” It is therefore highly probable, 
that this point muſt have been before the legiſlature, and yet no- 
thing is ſaid with regard to the privilege of clergy. It might 
be impolitic, indeed, that this claim ſhould have undergone 
a diſcuſſion in parliament at this time; but as the clergy had, 
in effect, eſtabliſhed this privilege, the opportunity of taking 
it expresſly away ſhould not have been omitted. 

The ſtatute then proceeds to offences in counterfeiting or 
debaſing the coin, which have been puniſhed with death in all 


countries where a coinage hath been eſtabliſhed [5]: as it is 
therefore 


[a Carte mentions this obſervation invidiouſly. 

[5] It is made fo by the antient Athenian laws, exv Tis ro v0 diap- 
beton, Tov Ocryccſoy THY Chpucy eva Petit's Legg. Att. p. 40. and, by the iN 17 
Ruſſian ordinances, the criminal is puniſhed by being obliged to ſwallow 0 if 
the baſe metal in a ſtate of fuſion. (Strahlenbergh's Ruſſia.) The firſt BY ! 
offender I find mention of, as having been remarkable at leaſt for this „ 
crime, was an Alexander of Byzantium, who was the chief officer of the | bh fl 
public treaſury : he raiſed an immenſe and ſudden fortune by clipping 1 
the coin in ſuch a manner, that the difference could only appear by the gl 
weight. The Byzantines gave him the nick-name of }&aJ0,, or the file, i | 
from his making ſo dextrous uſe of it, 1 do not find, however, that he 5 * 
was proſecuted, or reflected upon further than by this nick name; and | WER 

1 | 
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therefore univerſally a capital crime, it is much to be lamented, 
thot thoſe kings who have debaſed the money of the ſtate, and 
have then ordered it to paſs at the ſterling price, are enen 
to a proſecution for this offence on their part [c]. _ 5 

The kings in ſome parts of Europe indeed uſed formarly- to 
exact a tax from their ſubjects as a bribe for not thus abuſing 
their prerogative of coinage. Item concedimus quod red- 
« ditus nobis debitos pro dictd pecunid non mutandd, qui in dicto 
« ducatu monetagium alias ſocagium appellatur, amplius levari 
« non faciemus.“ Charter of Lewis Hutin to the province of 
Normandy, Anno 1315 [d]. 

As treaſon is in all ſtates conſidered as the greateſt crime of 
which the ſubje& can be guilty, I have looked into the laws of 
moſt countries in Europe on this head, which in general are 
much more looſely worded than the preſent ſtatute, at the ſame 
time that the puniſhment is ſometimes more ſevere by its 
tortures than can ever anſwer the great end for which exe- 
cutions become neceſſary [e]. If the criminal in his agonies 

. e excites 


Juſtinian made uſe of him as pay-maſter of the Roman army, where he 
continued to practiſe the ſame e See eee de Bello 
Gothico, 1. ii. c. i. 

[:] Henry the Eighth is faid to have taken this method of alling his 
coffers; and he was perpetually iſſuing proclamations under pretence of 
reforming the coinage. See Coll. of Procl. penes Ant. Soc, vol. i. To 
the great honour of the kings of England, this hath not been attempted 

for the laſt century; very recent inſtances are not however wanting in 
other parts of Europe. * Les Anglois toujours ſoigneux de la foi 
6c publique ont eté de toutes les nations de Europe celles entre les 
mains de qui la monoye a moias ſoufert d'alterations.“ Diſſert. ſur les 
Monoyes, by the Abbe Venuti. Bordeaux, 17 54, 42. p. 158. 

la] See Bruſſel on Fiefs, t. i. p. 215. 

ſe] It is impoſſible, that the Inquiſition itſelf can as uſe of a oreater 
variety of moſt exquiſite torments in an execution than were practiſed in 


this country during the reign of K. Ste phen. See the Saxon Chronicle, 
A. D. 


— 
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excites the pity of the ſpectator, the crime for which he ſuffers 
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is forgotten, whilſt the law and its miniſters are conſidered as 
vindictive. | {Fi 
There ſeems to be oue particular 1 in which moſt of the ordt= | A | 


nances where the government is in the hands of a king agree, | ol 
viz. that it ſhall be high treaſon 7 Fill his counſellors ; which A 
ariſes from this, that the pretence, in the conſpirator, is gene- 4 
rally to remove the miniſter, whilſt the king himſelf is ſuppoſed 
to be blameleſs [ f ]. 7 RO Fenn z | Y 


iſhment which I remember to have 
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A. D. 1137. The moſt fingular p 
met with is mentioned by Morryſon in his account of Germany: Neare 42208 


- 
& Lindaw I did ſee a malefactor hanging in iron chains on the gallowes, 10 i 
« with a maſtive dogge hanging on each fide by the heeles, ſo as being i 9 
ce nearly ſtarved they might eat the fleſh of the malefactor before him- | 918 hu 
6 ſelfe died by famine; and at Frankforde I did ſee the like puniſh- "Mai ? 
e ment of a Jew.” Part iii. p. 204. It is not extraordinary, as ſome of | a0 


the executions in Germany are of ſo ſhocking and horrid a nature, that 4h 
; $2 * 21 4 . g 2 . | 1 
no one can be prevailed upon to accept the office, but he who by being | 


the ſon of a hangman is obliged to be trained up, and take upon himſelf Fl ; 
this neceſſary employment, p. 205. A murderer's head after execution 1 kl 


is in Germany placed in the ſame coffin with the perſon murdered, and 45 . 
is buried at the ſame time. Ibid. To this day when an executioner is 1 | 
wanted in the Maritime counties of North Wales, the hangman 1 is always 
procured from Cheſhire, and paid at an extraordinary price. 8 
[f] Sir Francis Holburne bath printed a reading on this ſtatute, in h 1 
the year 1681. Hobbes likewiſe (in his Dialogue between a Lawyer and | b 
a Philoſopher) hath entered into an examination of this law, and hath 
even critically explained ſome of the expreſſions, as, fait compaſſer, which 4 
he ſuppoſes muſt be carrying the treaſon into execution by the bands of Fug 
ot bers. It appears by this Dialogue, that this very acute writer had con-  M 
fidered moſt of the fundamental principles of the Engliſh law, and had 5 
read Sir Edward Coke's Inſtitutes with great care and attention. 


& kk 
* - $a” * 
3 Sw wy c LIAR os Ji 8 * * 
4 ds txt o 
ma — — 
CL 


—_ 
2 ny, 


— >-4#:5 


— 
—— — 


Nn 2 A ST A- ns ' Tha 


? by” i 
i ﬀ 
5 13 

be 1 l 8 
++ 14. 
* 


A STATUTE OP PRO ISO RS, 


2 5 Edw. III. Stat. vi. A. D. 1 3 50. 


3 R HENRY SPELMAN gives this account of the meaning of 
the word Proviſor in this ſtatute, which is commonly uſed 
in the ſame ſenſe with Purveyor, . Proviſores etiam dicuntur, 
«« qui vel epiſcopatum, vel dignitatem aliam eccleſiaſticam in 
Romana curiâ fibi ambiebant de futuro, quod ex gratid e- 
« peftativg nuncuparunt, quia uſque dum vacaret expectandum 
« eſſet [g]. As this ſtatute is to be conſidered as a ſort of 
manifeſto againſt the court of Rome, the preamble is more full 
and laboured than that of any other law whicn hath yet 
occurred. | 
The refiſtance and 8 to the papal encroachments was 
not confined to England at this time; for we find, in Boulan- 
villiers [5], a petition from the French parliament to King -John, 
that he would infiſt upon the privileges of his kingdom 
againſt Pope Boniface, Fortunately for this country, the 
ſucceſſes of Edward had made the Engliſh nation fo reſpected 


throughout Europe [i]. that the proviſions of this law were 
thoroughly | 


[g] The word 11 might therefore bes not improperly rendered a 


provident looket-out. art 
{5} Ve. . $.98,7 ane 
[i] The news of his victories had not only reached, but de t to hive 


aſtoniſhed, the inhabitants of Conſtantinople, as Laonicus Chalcocondylas, 
; one 


( 7 
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thoroughly carried into execution; whereas the humiliating 
adyerſities of the French made them leſs capable of aſſerting 
their national dignity and privileges againſt the papal impo— 
ſitions. England likewiſe, by its advantage of inſular fituation, 
was leſs ſubject to the papal power, which could only be en- 
forced by the pope's employing the army of a catholic prince 
againſt the ſtate which lay under his anathemas; whereas an 
invaſion of England was impracticable from any other country 
but France, tben much depreſſed. The other method which 
the pope hath of commanding obedience to his mandates is, 
by fomenting a rebellion againſt the excommunicated king in 
his own country. This with could as little be effeQed, 

Edward being at the height of popularity from the eclat of 
his viQories ; beſides this, the parliament Joined with him in 
reſiſting the papal encroachments from the ſtrongeſt motives 
of intereſt, as by theſe means they ſecured their own preſenta= 
tions to eccleſiaſtical benefices, when ney happened to be in 


lay hands. 

Though the encroachments of the church of Rome are 
mentioned throughout this law in their proper light, yet the 
pope himſelf is treated with great reſpect, being ſtyled Le faint 
pere, or Holy Father [4]. One of the titles therefore of this 
Natute, viz. the king and lords ſhall preſent unto. benefices 
« of their own, and not % bi/hop. of Rome,” hath moſt evi- 
dently not been taken from the parliament, roll, but hath been 
added by a tranſlator or editor ſince the Reformation. 


one of the lateſt Byzantine hiſtorians, gives us an account of them. It 
iß not unentertaining to obſerve, in this hiſtory, how imperfect ſuch 
intelligence becomes, when, received at ſuch a diſtance from an accidental 
traveller. See Byz. Liſt, Venet. 1729. 

[#] The beginning of all the letters, from the kings of England to- 
the pope, in the twelfth, thirteenth, and onerenara century, is e Rex 


devota pbedum Lew beator ute. 
k What 
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What moſt deſerves notice. in 'this ſtatute, is the.explanation 
of the congé d'eflire, upon the vacancy of a biſhoprick. The 
ſtatute ſuppoſes, that the free election in the chapters had 
been originally granted by the king's progenitors, upon con- 
dition that they ſhould have firſt aſked leave of the king to 
chooſe, and after the election alſo requeſted his aſſent [J: 
which conditions having been neglected, it is declared. to be rea- 
ſonable that the thing ſhould return to its fit nature, Now, in 
the firſt place, this previous and ſubſequent aſſent of the king 
does not ſeem to be very reconcileable to what is ſtated to have 
been a free election [m), nor is there to be found in Rymer any 
inſtance of the kings of England interfering upon theſe occaſions, 
The king and parliament were however determined to exclude 
the pope from nominating, and having aſſumed the right of ſup- 
poſing what "Ry Fee to . e their own n chains, the 


[/] T wa is in Mr. petyt 8 Mg, a ſtatute of the third a Bats an 
Fifth, by which, in conſequence of the popedom being diſputed, it is 
directed that thoſe biſhops, Who are choſen by any Cathedral Church, 
hall be confirmed by the Metropolitan, after he had eK the king 3 
writ for this purpoſe. Vol. Z. p. go, et ſeg. 
It appears, by Fitz-Stephen's Life of Thomas Becket, that Gilbert 
| biſhop of Hereford went ſo far, as to oppoſe the election of the Archbi- 
ſhop, and that all the biſhops of England were ſummoned upon that oc- 
caſion. There ſeems alſo to have been formerly à free election of the 
Koights of the Garter, as the votes, in the fourth year of Henry the 
Sixth, were equal between Sir John Falſtaff and Sir John Ratcliff, when 
the duke of Bedford decided the election in favour of the former. 
Anſtis's Hiſtory of the Garter, vol. ii. p. 130. | + 
[m] Whitelock compares the election of a Speaker 67 the Houſe of 
Commons (at leaſt according to the practice in his time) to the choice of 
a biſhop by a cong# d'e/lire, and ſays that, to fave trouble, the king recom- 
mends a Speaker, whom the commons afterwards elect. Comm. on Parl. 
Writ, vol. i. p. 224. Sir Thomas Smith, likewiſe, in his Commonwealth 
of England, aſſerts, that the Speaker is appointed by the king, though 
accepted by the Houſe, p. 38. 

ſalutary 
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ſalutary and beneficial conſequences attending me fiction have 
given a proper ſanction to it. 

This ſtatute not having edel luffeiently! ſome of theſe 
provifors, who ſtill ſolicited the pope for benefices, and appealed 
againſt the deciſions of the king's courts, occaſioned, two years 


afterward, the firſt ſtatute of Præmunire In], which is ſo called 


not from that word being uſed in the law, which 1s in French, 
and directs a gurniſſement, or warning of two months, before 
ſuch proviſor, or appellant can be puniſhed [9]. The writ to the 
ſheriff, founded upon this ſtatute, however, being in Latin, gives 
notice of this warning by the word præmunire (a barbarous 
word uſed for præmonere), whence theſe laws have ſince been ſo 
ſtyled. The puniſhment for not appearing after ſuch warning is 
impriſonment, to be put out of the king's protection, which ſig- 
nifies that of the king's courts of juſtice, together with a forfei- 
ture of lands and goods. 

This firſt ſtatute of Præmunire, in the twenty ſeventh year of 
Edward the Third, contains eight chapters, the four laſt of 
which relate to Gaſcony wines, none of which, except the laſt, 
having been tranſlated in the common editions of the ſtatutes, 
ſeem to have been little attended to by lawyers. The 5th 
chapter enacts, that it ſhall be felony, if any Engliſh merchant 
ſhall engroſs or foreſtall wines in Gaſcony; nor may he at any 
rate purchaſe them of a Gaſcon by money to be paid in Eng- 
land, if the price-exceeds what wine is uſually. fold for in 
Gaſcony. When Parliaments enaCt laws in order to lower the 
price of proviſions [y], they generally make the regulations 


[2] See Hobbes's Works, p. 631, et ſeq. Collier, in his Eccl. Hiſt, 
alerts, that the ficſt ſtatute of Premunzre is not to be found in the Tower, 


vol. i. p. 595. See alſo an expoſtulatory letter of Pope Martin, occaſi- 


oned by theſe ſtatutes, vol. i. p. 729. 
e] He is on his warning to ſurrender himſelf. 
[p] Wines mult be conſidered in the ſame light with proviſions. 
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upon the ſpur of the occaſion, as Lord Bacon a it, a 
with too warm a ſpirit of reformation. This ſometimes is 


productive of ſtatutes of moſt extraordinary ſeverity (as the 
preſent moſt undoubtedly is), and this new felony muſt likewiſe 
have been committed in Gaſcony; it therefore ſeems to have 


_ eſcaped the legiſlature, that the offence could not NES been tried 


by the jury of an Engliſh country [y]. | 
The 7th chapter enacts, that no Evugliſh merchant, or perſon 


employed by him, ſhould be permitted to go into Gaſcony, but 
juſt before the vintage [r]; and that no Evgliſhman ſhall even 
at that time purchaſe any wines, but in the towns of Bayonne, 
or Bourdeaux, under the ſame penalties; which are, forfeiture 


of the wine, as alſo the other penalties conſequential to a felony, 


The ſtatute then proceeds to direct, that, if any one infringes 
theſe regulations, he is to be apprehended by the /ene/chal of Gaſ- 
cony, or the conflable of Bourdeaux, and ſent in vinculis to the 


Tower of London. It need not be obſerved, that theſe proviſi- 


ons of the ſtatute are of a very extraordinary nature as well as 
ſeverity, and therefore by 37 Edw. III. ch. xvi. this law is re- 
pealed as far as relates to the puniſhing the offence as a felony. 


In all other reſpects this ſtatute is again confirmed, with this ad- 


dition, „that the ſeneſchal and conſtable of Bourdeaux ſhall 
« yearly tranſmit to England certificates againſt thoſe who have 
broken the law, together with the bodies of the offenders, who, 
if they contradi& the certificate, it is to be tried by a jury of 
« merchants who trade to thoſe parts.” If the offender, how- 
ever, is not ſent together with the complaint, the certificate is to 
be returned into the King's Bench, Ween proceſs of outlawry 


is to iſſue. : 


[] This ſeems to be another confirmation of Carte's aſſertion, that 


there were no lawyers in this parliament, 
ſr] Engliſhmen reſiding i in Gaſcony to buy up the wine are, by 


37 Edw. III. ch. xvi. called cochours engleys, viz. liers in wait. 


6 | | In 


/ 
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In the forty-ſecond year of Edward the Third, a law paſſed, 
which prohibits any Engliſhman | from going into Gaſcony either 
during the vintage, or at any other time, in order to purchaſe 


wine. 
In the following year the recital 15 a Hatute declares, that this 


abſurd law was very profitable to the kingdom, but that the Black 
Prince complained heavily of a great decreaſe of duties in his 
dutchy of Aquitaine; the ſtatute of the forty-ſecond of Edward 
the Third therefore is ſuſpended, till the effects of the ſubſequent 


law are known, the CERN OM they will not abſolutely | 

_— it. 6 „ 6411 | Y y 
There is alſo Weste y in this ſtatute, which may poſſibly | | 

a0 notice, as it declares that 10 Engl. ſhman, Iriſoman, or . . 1 [ 


2 
. 

— —_— — 
— "> pt 


„ Melſoman, ſhall infringe the regulations of it,“ of which very 
cautious and unneceſſary enumeration, do not remember to have 
met with any other inftance. | 
1 have ſtated theſe heads of the Aten ſtatutes of this reign 
with regard to French wines, that any admirer of the legiſla- 
tion, or notions of liberty, in theſe times, may aſk himſelf the 
queſtion, whether a member of either houſe of parliament could 
poſſibly have propoſed ſuch, regulations ſince the Revolution? 
We find, however, that theſe laws not only paſſed, but con- 
tinued in force for many years; and, even when any of them 


is repealed, it is to increaſe the revenue of the Black Prince [5], 
without the leaſt com plaint or notice taken of the inconvenience or 
e e to the . ſubject. Wy 
[5] The French Chronicles take notice, that the Black Prince was in | e 
n 
infinite diſtreſs during bis reſidence in Gaſcony, from living upon a too e 


expenſive eſtabliſhment; and that the conſequence of this was, his lay ing 
a molt oppreſſive tax of fouage (or hearth- money) upon the Gaſcons. See 
alſo . Montfaucon's Antiq. de la Mon. Fr. t. iii. p. 11. and Dugdale's 
Monaſt. vol. ii. p. 980. where foagium occurs in the-ſame ſenſe i in a grant wh 


to a Priory in. N ormandy. 1 
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STATUTUM DE STAPULIS, 
27 Edw. III. Stat, ii. A. D. 1353. ” 
b he: 18 ſtatute is. a moſt complete code of laws for the re- 
gulation of the merchants who attended the ſtaples of Wool, 


now transferred from Flanders to England, and to give the moſt 
ſummary juſtice upon all contracts entered into during the 


_ continuance of theſe great marts. The compilers of the Parlia- 


mentary Hiſtory ſuppoſe that the chief occaſion of Edward's 
removing the ſtaple from the Great Towns of Flanders to New- 
caſile under Lyne, York, Briſtol, &c. aroſe from his being diſ- 
pleafed with the Flemmings, for diſappointing him in an intended 


alliance between his daughter and their young Earl, Lewis. 


Slight circumſtances of this kind perhaps often occaſion the 
greateſt events in hiſtory, though they are generally accounted for 
from more deep and important caufes ; thus it hath been ſaid, that 


we owe the famous navigation- act, the great foundation and ſup- 
port of our commerce, to a perſonal diſpute between Sr. Fobn, 


embaſſador from the Commonwealth, and the States of Holland. 
St. Fohn, from this pique, determined to propoſe to the Engliſh 
parliamentary regulations, which ſhould prevent the Dutch from 
being the common carriers of Europe [z}. ö N 

The different chapters of this law ſpeak ſufficiently tor them 
ſelves, without needing any comment or obſervations; it may be 
remarked, however, that the preamble to this ſtatute firſt ſtyles 
the parliament the King's Great Council; and it ſhould ſeem, that 
for moſt counties there was but one repreſentative at this time, 


[7] It appears, 88 by the debates of the Houſe of 8 in 
1620, that theſe regulations were at that time thought of. See a late 
— in 8, 3 


14 


inſtead 


oO BSZEꝝRVATIONS, & 28, 


inſtead of the two which they ſend at preſent [u]. The words 
are theſe : En bone deliberation ove prelates, ducs, counts, 
« barons, chivalers des countées (ceſt à ſcavoir, un pour toute 
% countte), et des communes des citees et burghs de notre 
« realme. “ „ 


[u] It hath been ſuggeſted to me, by a perſon of great erudition, ſince 
the firſt edition, that the county of Bedford, in the twenty-third of Ed- 
ward the Firſt, returned three members for that ſhire Ou without in- 
ins the en for any e in chat ee 
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I appears by Dugdale [w], that a parliament ater LF be- 
tween the twenty-cighth, and thirty-firſt year of this king 8 


reign; ; we have, however, no laws of this intermediate ſeſſion in 


the Statute- book. The preceding ſtatute having made a complete 
body of regulations with regard to the wool-ſtaples, the legi- 
ſlature now takes under their conſideration the ſtate of the 
herring-fiſhery on the Eaſtern coaſt near Yarmouth [x], which 
at that time was one great branch of trade, not only becauſe 
the country was then of the Roman-catholic perſuaſion, but 
becauſe ſalted proviſion and fiſh were the winter's ſtore for every 
one's houſe, the markets not being ſupplied with freſh meat as 
at preſent. The parliament undoubtedly intended to promote 
this fiſhery by regulations, which were ſuppoſed to be of a 
wiſe and beneficial nature ; whoever reads them with attention, 
however, will with that this ſtatute was repealed, as indeed 


ſhould moſt of the other ancient laws with relation to trade, 


as the principles of it were at this time but little under- 
ſtood. 


ſw] Summ. Parl. 
[x] Sir Henry Spelman (in his Icenia) ſpeaks thus of the ſtate of the 


herring fiſhery at Yarmouth, in the reign of Q. Elizabeth : © Retia illic 
e piſcatoria Londinum ab Jermuthd, ſc. 100 mill. porriguntur : quod 


«* cum in parliamento 35 Eliz. palam audiſſem affirmatum, et ut certior 


ce fierem ſciolum conveniſſem: reſpondit, compertum fuiſſe ſuffectura ea 
ad totum ſpatium inter Zermutham et Belgiam occupandum, dum ab 


e una navi ad alteram (piſcatorum more) jungerentur.” Reliq. Spelm. 


p. 155. The petitions in parliament about this time make mention of a 


great herring mart eſtabliſhed at Scone. See vol, ii. 
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will only mention two of the new proviſions in a ſort of expla- 
natory act which follows. The firſt is, that no inhabitant of the 
county of Norfolk ſhall buy nets, hooks, nor other tackl2 neceſ- 
fary for fiſhing, except the owners, maſters, or mariners, who 
uſe that craft, under pain of impriſonment, and being fined at the 
king's will, The other proviſion is, that the chancellor, treaſu- 
rer, and the king's privy council, may make what regulations _ 
ſhall pleaſe with regard to the price of ſalted fiſh. 


to herrings, recites, that they were ſold at a moſt unreaſonable 
„price, occaſioned (as the ſtatute: ſays). by many merchants [ 51. 
«© as well labourers as ſervants, coming to the fairs, and every 
” one by malice and envy enereaſing the price upon his competi- 
< tor, ſo. that if oue bids forty ſpillings, another gers ten ſhillings 
& more, and ſo every one ſurmounteth the other in bargaining.” 
It is ſcarcely to be conceived, that a ſtatute, which proceeds 


| I 


I 11 The word 3 in the original is r by the ſame word 
in Engliſh: it now bears a much more conlined ſenſe than it did at the 


time e of making this ſtatute. 


P 


STATUTES 


By way of proving what I have here ventured to ſuggeſt,” I 


The thirty-fifth of Edward the Third, which likewiſe aides 


upon ſuch. recitals, ſhould have continued ſo many centuries un- 
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sraru TES MADE AT WESTMIN . 


34 Edw. Hl. A. D. 1 360. 


T HE SE ſtatutes are a ue exahiting of Wente 
chapters; and I ſhould not have made any obſervations upon 
them, was it not for the opportunity of fixing the fignification 
of two words uſed in the firft and laſt chapters of the law. ; 
The ſtatute directs, that in every county in England there 
ſhall be appointed, for keeping the peace, un ſeigneur, et aveſque 
“ Jui troits ou quatre de mult vaverz [z] du countée enſem- 
e blemeut ove aſcuns ſages de la ley.” This is tranſlated, 
„ there ſhall be one lord, &c.” Now the word ſeigneur by no 
means ſignifies a lard who is a peer of parliament, as it is gene- 
rally underſtood ; of this we had an inſtance in the pre- 
ceding law, where the owner of a fiſhing veſſel is ftyled 
ſeigneur [a]; and in the preſent ftatute it cannot be thus rene 
dered, as there were not at this time a ſufficient number of peers 
to furniſh a Juſtice of peace for each county. The common 
ſenſe however in which this word is underſtood ſeems to have 
led Sir Edward Coke [5] into a miſtake, when he aſlerts, that 
the High Steward, at the trial of a peer, muſt neceſſarily be a 
lord of parliament. I have looked into the authorities from the 


[z] Yavetz ſhould be read vaillantz, as I have before obſerved on the 
I8 Edw. III. Stat. iii. and my manuſcripts of the ftatutes confirm this 
alteration. | 

[2] So, by 37 Edw. III. ch. xix. which puniſhes the concealing of a 

hawk with two years impriſonment, the owner is ſtyled ſeigneur. 

[5] Inſt. iv. p. 58. Mr. Petyt hath copied a treatiſe upon the office 
of the High Steward of England from a manuſcript in the Cotton library 
(Veſpaſian B. vii. fo. 99. B), which he ſays © is dangerous to be printed.” 
Pet, MIT. vol. xix. p. 293. 

Vear 


1 OBSERVATIONS S. 2287 
Year Books, cited in proof of this poſition, which by no means 
Warrant what he aſſerts, at leaſt in the extent he hath advanced 
it. As for the caſe in 1 Hen. IV [e], there is not a word in 
it which proves the neceſſity of this great officer's being a lord 
of parliament; and as for the ſecond authority, viz. 13 Hen. 
VIII [4], the words uſed in the Year Book are theſe : + Nota 
« quand un feigneur de parlement ſerra arrain de treaſon, ou fe- 
« Jony, le roy per ces lettres patentes fera un grand et ſage 
« ſeigneur ſe] d'eſtre le grand ſeneſchal d'Angleterre;” which 
certainly imports nothing further than that he ſhall be a man 
of conſequence [/] any more than the word ſelgneur does in the 
preſent ſtatute; and we find, that, when a peer is mentioned in 
the above · cited pallage from the Year Book, he is ftyled Seigneur de 
Parlement. 

The laſt chapter relates to the claiming X a ſtray hawk, and 
directs, that it ſhall be carried to the ſheriff of the county, who 
is to . proclaim it in all the principal towns //es bonnes villes} 
and to keep the falcon for four months; if no owner appears 
within this time, it becomes the property of the ſheriff, upon 
condition that he pays a ſatisfaction to the perſon who brought 
the hawk, il ſoit fimple-homme but if a gentleman (genti/-homme) 
claims it after the four months are expired, the ſheriff is ſtill 
to reſtore the hawk, upon being paid the charges of keeping it. 


e] Term. Mich. p. 1. By this caſe, however, it appears, that the 
high ſteward is to aſk the peers their verdict, en leur conſcience; from 
which it ſhould ſeem, that the anſwer originally was upon my inen, 
and not upon my honour. 

Id] P. 1. Term. Paſch.” + > 

le] The addition of de parlement is not here repeated. 

[J] The word ſeigneur is derived 705 ſenior, age formerly giving the 
only rank and precedence. . | 

© Credebant hoc grande nefas, et morte piandum, 
« Si juvenis vetulo non affurrexerit.” JuUvENAL, 


Thou ſhalt riſe up before the hoary bead. Lev. xix. 32. 
; This 
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This. diſtinction, uſed between the ft imple-bomme. and the 1 
homme, ſeems to explain the meaning of the word gentleman, 
which is uſed in fo vague a ſenſe at preſent [g]. I ſhould con- 
jecture, that the /imple-bomme is Jobn or Thomas [GI, who hath 
no ſurname; and, in contradiſtinction, he who. hath a \ ſurname or 
family name, from the word gens [i], is ſtyled gentil-homme. 


[J] In an action brought on this ſtatute, the meaning of the word muſt 
be ſettled; as that of the word Eſquire muſt likewiſe be, on ſome of the 
game-laws, The word Gentilbomme, though at firſt applied to perſons 
of the greateſt rank and conſequence, from its being afterwards indiſ- 


eriminately uſed in addreſſing any one, became by the time of Francis the 


Firſt of France, almoſt a term of offence, as Brantome informs us, that 
his uncle Monſieur de la Chataigneraye reſented this appellation from the 
princeſs de la Roche ſur Tun. — On her complaining to the king of ſome 
expreſſions which. Chataigneraye had made uſe of; F rancis the Firſt ſaid 
ſhe muſt thank herſelf for having addreſſed him fo improperly. Brant. 
t. i. p. 375. ed. 1666. Sir Thomas Smith (in his Commonwealth) 
diſtinguiſhes the Engliſh” below the rank of Eſquire, into Gentlemen, 
Yeomen, and raſcals, ch. 21. London, 1612, 4. In another 708 he 


18 the word raſcallity in the above ſenſe. 
OY] Surnames are of no great antiquity in this country, nor are many 


+ 


of the common people in Wales to this day ſo diſtinguiſhed. - So Me- 


nage, in his Dictionary, informs us, that the peaſants in Languedoc are 
called by their own Chriſtian name, joined- to that of their father, as 
Pierre de Guillaume. In the time of Henry the Firſt, when that king 
would have married an heireſs of the great family of Fitzbammon to 


his baſe ſon Robert, ſhe EE in the verſes of Robert of Glou- 


ceſter: We hk 
* It were to me a a great ſhame 

“To have a Lord withouten his twa name.“ 

Remains concerning Britayne, p. 92. London, 1629, 6%, 

(i] The word gens ſometimes ſignifies family. Hickes (in his D iſertatio 
E9iftolaris) obſerves that neither William the Conqueror nor William 
Rufus had any nomen gentile, which he expreſſes his ſurprize at, becauſe 
the ancient kings of the northern parts of e were ſo . 


Thel. vol. ii. p. 1 5 
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Tus 2 conſiſts of en chapters, which have little 
connexion with each other. We have often heard before 
of the grievance of purveyance [4]; and it is almoſt from year 
to year the ſubject of parliamentary regulations, whilſt, notwith- 
ſtanding the repeated interpoſition of the legiſlature, it continues 
to be ſtill matter of complaint. The device of making it more 
palatable to the ſubject, by the ad chapter of this law, is a moſt 
extraordinary one, via. que le beignous nome de purveyor ſoit 
«© change, en nom dachetour,“ which I ſhall render, *< that the 
7 bd name of aur ugur, ſhall be changed to that of acator [I]. 


This 


[&- I. appears 15 7 Rich. I. ch. viii. . that purveyance was not only 
infſted upon by the King, but alſo by many of the great Lords within 
certain diſtricts. There is a proclamation of the tenth of March 13 Hen. 

VIII. which orders, under certain penalties, all perſons, as well ſpiritual 
as temporal, in the city of London to put their empty hogſheads before 


their doors, that the king's purveyors may purchaſe them at their own 


price. See Coll. Procl. penes Soc. Ant. vol. i. p. 19. 

[J This word is derived from acheter, to buy; and there is an office of 
acatery ſtill ſubſiſting in the king's kitchen, There 1s likewiſe the Talian 
verb of accatiare, which is ſtill nearer to the word acator. 

«© Men Dio elende, et men biafimo accalia. 
4% Dante, Inferno, canto 11. 
The Craſea 38 renders this wand. mutuari, mendicare, invenire; 
in the above paſſage, however, it plainly kignafies. to gain, and may there- 
fore alſo be tranſlated 70 buy, or purchaſe. 
e Algate ke waitid fo in his acate, —_ 
< That, he was ay before and in good ſtate.” 
| Chaucer, in his Character of the Manciple. 


We gill indeed, vis the verb ia auler in the ſame ſenſe wich to provide. 
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This conceit of remedying an oppreſſion, merely by giving it 
another appellation, ſeems rather unworthy a legiſlature, yet the 
change of a name may perhaps ſometimes have its effect; as, if 
the taxes, which are at preſent called the hing's, were ſtyled thoſe 
of the public (for whoſe benefit they are in reality collected), they 
might poſſibly be more chearfully paid; or at leaſt it might be 
more eaſy to convict in offences againſt the laws of the cuſtoms 
and exciſe, which are ſeldom at preſent. truſted to a common 
jury, who are not ſtruck with the remote (though certain) conſe- 
quence of an increaſe of taxes, wy improper Favour being ſewn 
to defendants. | 

The laſt chapter of this law recites, that great miſchiefb have 
ariſen, e becauſe the laws, cuſtoms, and Statutes of this realm are 
“not commonly known, and becauſe: they are pleaded, declared 
upon, and decided, in the French language, which is much 
« unknown in this kingdom, ſo that the parties to ſuits do not 
know what is ſaid either for them or againſt them by their 
« ſerjeants and pleaders; and likewiſe becauſe the king, the 
nobles, and others who have travelled in diverſe regions and coun- 
7ries, have obſerved that they are better governed by the laws being 
in their own tongue : the ſtatute therefore enacts, that all pleas 
ſhall be in i and (that the ſhall be ane on record in 
F 3 ond 7 andere nu; W £:11{1:4:i7 i. Solder. 

There is in Carte's Rolles Et RNs vol. ii. p. 87. tho title of an 
order in the following year (viz. 1363): De carpentariis capiendis pro 
<« operationibus apud Calęſiam; and then follows, © ibidem recitatur 
ec ſtatutum contra proviſores, et horribile eorum nomen permutatur in nomen 
t ac heteurs; which ſhews, that this change of the name was confidered 
as the moſt material part of this ſtatute. 

{m] Whitelock aſſerts, that no mention is made in the partiamentary 
roll of the neceſſity of the n e made up in Latin. Comm. 
Parl. Writ. vol. i. p. 343. ES 

The law Latin as well as French was held in the higheſt ridicule as 
ſoon as printing became general, when the well known play of Ignoramus 
appeared in the reign of James the Firſt. 

Beaumont 
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Selden ſays, that this ſtatute took its riſe from an inconve- 
nience rather ſuppoſed than felt; for though ſome kind of 
: knowledge of law-terms may be increaſed thereby, yet, unleſs 
the ſcience is profeſſionally ſtudied, 4 it will breed nothing but 


„ notions. and overweening conceits, which often engage men 
e in law-ſuits to their great loſs ;” he adds, however, that 


« thus in part the reproach of Normandy rolled away, like that 
& of the Iſraelites at Mount Gilgal.” But, with proper defe- 
rence to ſo great an, authority, few ſuch law-ſuits have ever been 
occaſioned by what he apprehends; and it is not only a wiſe 
law from the reaſons mentioned in the preamble, but we find 
that the legiſlature hath carried this alteration ſtill further, by 
direcking that the pleadings ſhall be inrolled in Engliſh; there 
is alſo an ordinance of the Commonwealth's [a], that all the re- 
porters ſhall be tranſlated from the old French into the Engliſh 


language [9]. 


Beaumont likewiſe, who was the ſon of a judge, and educated in the 
Temple, ſpeaks thus of the law Latin in one of his plays ! 


* May they know no language but that gibberiſh, the prattle to their 


e parcels, unleſs it be the Gothic Latin, they write in their bonds!“ 

In] See alſo in the Petyt Mſſ. a ſpeech of Sir Bulſtrode Whitlock's, 
made in the Houſe of Commons on occaſion of the bill for tranſlating 
the Law Reporters into Engliſh, by which it was intended to adopt 


the Ordinances of the Commonwealth for that ied ware Vol. E. p. 202. 


et ſeq. 
lo] James the Firſt, in his Speech from the throne to parliament | in 


1609, recommends, that the books of the common law be written in the 
mothe-rtongue, that the people might know what to obey, and that the 
lawyers in law, like popiſh prieſts in the goſpel, might not keep the 
people in ignorance. Wilſon's Life of James the Firſt, p. 47. I 
ſhould imagine, that this recommendation aroſe from the king's inclina. 
tion to fit as a Judge in the king's Bench, which Sir Edward Coke ob- 
jected to, and probably, amongſt other reaſons, becauſe his majeſty 
"ue not aden the law French of the reporters. _ 
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that Francis the Firſt procured a large ſubſidy from his ſubjects for 


292 OBSEVATIONS ON 


This ſtatute I ] does not want the approbation of many others 


who had occaſion to confider it, and particularly of Raſtal, who, 


in his Preface to the Abridgement of the Statutes, highly com- 
mends it [9]. Voltaire, in his additions to the Hiſtoire Univer- 
telle, ſpeaks thus of this law, and others to the ſame purport : : 
6 Rodolphe de Hapſburgh avoit ordonné dans I Allemagne, 
&« qu'on plaidat, et qu'on rendit les arrets dans la langue du 
pays. Alphonſe le ſage en Caſtille établit le meme uſage. 
4% Edouard le 30 en fit le meme en Angleterre. Enfin Frangois 
« Premier ordonna, qu'en France ceux, qui'avoient le malheur 


& de plaider, puifſent lire leur ruine dans leur Propre langue Ts ia 
NT OY thall 


DJ T he parliamentary proceedings however afar this ſtatute, 0 
even to the twenty - eighth of Henry the Sixth, continue to be in French. 
In Mr. Petyt's Manuſeript collection of records (which he entitles The- 
atrum Criminalium) there is a very long depoſition of one "Wadeftock, in 
the Engliſh language, taken at Calais, in the twenty-firſt year of Richard 
the Second, the Engliſh and orthography of which, are ſurprizingly pure 
for the time; it is however preceded and followed by parliamentary pro- 


| ceedings in law French. Theatr, Crim. val. 111. p. 296, et een 


here give a ſhort ſpecimen of the Engliſ nn 
5 Alſoe that I took my Lorde's letters of his Wenden ad opened 
7 hem ageyns his r I knowleche that I did evyl, wheerſars [ 1. me 


« lowly in his grace.“ 


See alſo the fourth volume of the ſame lien. = p. 0 et ſeq. when 
the parliamentary proceedings begin to be in the Engliſh language, 

2] This Abridgement of the Statutes, printed in 1517, is now very 
ſcarce; the whole Preface may however be ſeen in Ames's for of. 
Printing, p. 142, et ſeq. > 

[7] Denina, in his Diſſertation, Sapra le vicende della letteratura ( printed 
at Glaſgow in 1763), ſays, that Francis the Firſt's having made this altera- 
tion aroſe from the French word debouter having been tranſlated into the 
law Latin of that time by the word debotare. In a tract however written 
by John Cook, Chief Juſtice of Munſter (printed 1n 1652), it is aſſet ted, 


4 this 


= 
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1 halt make no apology for this citation from Voltaire, though 

many think that he writes only to amuſe, without any autho- 
rity for what he advances [s]. The lately publiſhed letters of 
Fabricius, who was ſecretary to Charles the Twelfth of Sweden 
at Bender, ſhew, that what was looked upon as an entertaining 
romance conſiſts of the moſt authentic facts. I have often 
heard the ſame objection to Mr. Hume's Hiſtory of England; 
and, as it ſhould ſeem, with as little foundation. Both theſe 
maſterly writers not only inſtruct, but entertain the reader; 
and, from what cauſe I know not, we are always diffident of 
what pleaſes. On the contrary, we give implicit credit to a 
dull Writer, who makes a perpetual parade of authorities which 
he does not underſtand, and from which he is s incapable of draw 
ing the proper inference. 

There were four other parliaments held during this reign, in | 
each of which there are ſome few ſtatutes, but none of them _ Ks 
need illuſtration, or throw any light upon either the law, the 14 
hiſtory, or antiquities of this country. In the year 1376, an act 
of indemnity and general pardon [7] paſſed, the reaſon for which 
(as ſet forth 1 in the preamble) is, that the king had now reigned 


for half a century, and that there was to be a general Jubilee [u] 1 110 
| throughout 5 1 1 

3 Rt 

this ordinance. This King bf Fhincs is faid not only to have en- i | 
couraged learning, but to have been himſelf very knowing, and con- 5 | Ul 
verſant in moſt branches of literature. Jortin' q Life of Eraſmus, vol. i. . 1 
T3 I am happy to find, that the learned and moſt ingenious author of 4 1 
the lately publiſhed Hiſtory of Engliſh Poetry entertains the ſame opi- Wt il 
nion of Voltaire, ; nd no one hath looked deeper into | original au- | 1 
thorities. he | 59285 ; b 13 
[L The only ON excepted i is the imdb William of Wickham. : fy 9 
[4] Thave been informed, that, when a man and his wife have been | {0 1 
married in Germany fifty years, there is a ſort of ſecond marriage cele- 1 


hraken with the greateſt feſtivity; as alſo that, in Holland, after a man 
and 
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Edward died Full 8 fn 1055 F "nach the TROY 


| 1 which Alice Perrers [#] gained over him, whilſt in his ſecond 
-infancy . ſomewhat clouded; the latter part of his life, which 
ſhould have. cloſed with an evening more anſwerable to its Full 


meridian luſtre. | I ſhall not however conſider either his virtues 
or his failings any further than they affect his character as a le- 

illator. J have already, in ſome of the ſtatutes of his reign, 
obſerved, that they were oppreſſive: and the frequent confirma- 
tions of the charters, particularly in the. four laſt parliaments, 
ſhew that he had a conſtant inclination to break through them, 


whenever a convenient opportunity offered [y]. He will, notwith- 
ſtanding 


and his wife have been married twenty-five years, there is a ſolemnity 
which is called a ſilver * ; after fifty, it is 9 "_ ther name 
of a golden one. | 

Lr] Daniel aſſerts, the influence of Alice Perrers was 6 great, that 
the uſed to ſit on the bench with the judges in Weſtminſter-Hall, when 
ſhe happened to intereſt herſelf in a cauſe. Dan, p. 72. And it appears, by 


an inſtrument in Rymer, entitled, De nave vocatà la Alice, that the ſame 


flattering attentions were ſhewn to her, as to the more modern Pompa- 


dur. Vol. iii. part iii. p. 47. 50 Edw, III. See alſo Mr. Petyt's Thea- 


trum Criminalium, vol. ii. p. 188. where the whole proceedings in par- 
liament againſt Alice Perrers are ſtated; as alſo a writ of Edward the 
Third, reciting that many women had been guilty of maintenance in 
cauſes, and particularly forbidding Alice Perrers to interfere in ſuch 
matters, under no leſs a puniſhment than that of baniſhment. 

There is alſo, in the ſame Collection of Manuſcripts, a petition of 
Robert Pikerell, exhibited to the king in parliament the ſecond year of 


Richard the Second; by which he complains that Alice Perrers had 


retained all the advocates in Weſtminſter- Hall, ſo that he could have no 
advice: * fi il ne donneroit fi grande ſumme d'or, qu'il ne poit attainder.” 


Vol. xxx. p. 79. 


[5] His not allowing the Nature. of the fourteenth year of his reign 
to 


* 
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daadiag this, for ever deſerve to be el by poſterity for 


the ſtatute of Proviſors, by which the ſeeds were ſown of that 


freedom and independeney in the church of England, which pre- 
pared the minds of men for the Reformation [s]. Whatever 
may have firſt contributed to this may juſtly claim our warmeſt 
gratitude; though the dread of the papal anathemas is now 
happily ſo far removed, that we can ſcarcely conceive any free 
prog could have ſubmitted to ſuch encroachments, and national 


indignities. 


to be. obligatory (already obſerved upon) ſhould not likewiſe be here 
forgotten. 5 


[z] In the laſt year of this king? q reign, the Commons repreſent ** que 


« Dieu a commis ſes oweles à notre ſeint pere le Pape, a paſturer, et non 
« gas 4 tounder.“ See the lately printed Petitiones in * 


vol. 1. p. 338. 


STATUTES 


— ů — 


— —— . — 
S - 


— — — — 2 rr 


9 

0 > — I 

Es 0 = ht e 
. . ² UAA ˙³— . 0 


— =p N , >» Ph, hs * 
* av * 1 * - 2 1 po a * 2 2 
ADA 0 ID Bo Eat at er — ” IO 8 — 74 - 
. SE; GB . : o —, 3 _ 2 PSS; PITT 9 rt OT. 1 
— 35/59 0 . — Le * r 


—. — 
22 — 
; = 2 _ — 
. . —— 2 - - * * — 


K - Fe a — es N — IILY 
8 F EET S ED . 
2 - hg bo. _ 8 © 22m n my OO - += - - * . - += S446 ” \ 
BIS 2 LA S > ar = — 
- L by De nee SITIO Or or, = G — — — — 
* — » Dol a DT, Dey bi — R — * 
— Steer ee nes. a NS — 4 * ” Pp A 
- — - — — re be AS 4 þ 2 — 
2 22 r ˙·mA EEE A 
8 e : og Conan ris Delt. = FIG : 204 5 or 
* == — FFT 2 $5 EET =. 2 
— —— ers, <> —— — n Ef — — — * . 
Q 2x — — . n — — — — 4 — + moan = * = LEA = A - - 
—— — . . WT w — * =>: .- - : 
= _ — — — — — — = 2 — Ine — . ——— — 
— — — ” rs hogs _— — — — 2 Seda [> vp we ry + — — — = = 
— — ; — 2 — — To I II — 7 r : 
. * — F A E- — — — — SHEN 1 
rr — > iS : — —— — A — ——— — Xo — = 
% 


F Ins : 
= r 
. 06 — — 5 
- — — " — 
— — > IS A rate. hee 
. — — — 
— — ” - . 


3 
LI IE 
e 
r - es Hs. 


- 9M N 8 - = \ 
So PEE .. een ed I 
_ Ds 


2 hn ve , 
_ K 

3 r 

— SS CITES DEE 
5 


147 22 
. = 
#S , _— 


$87 231 


N 167 


1 
r 


_ — — — — — = - — —— 
3 I _ — — — 3 rr 
. JETS, > — 2 r — 
ko s www p — v2 22 — GT —— 
— —— — — 2— — 
— — — — — „ —_ — 
— — a — — —— — > — 


— 2 
— + 
B hs 

— — 


F —— — 
— 2 — 
—— Aro ” - oy 
X — — — 5 
22 mu 
— 2 — 
— —— 


— 


P. 46. 


 SPATUTRS MADE 


1 1 * n % |» I 
MADE yz To, VE ; \ Te 


1 Gland was wot. = eg years old. 1 he 1 king 
of England on the death of his grand- father. The firſt 
pw, however, contains more good. regulations than were 
naturally to be expected, from the confuſion which attends, the 
firſt parliament [5] of a minor king and which we are. now 
VIBE delivered from, by an eſtabliſhed regency [c] d 


Ta This Fabien was called the Geod Parliament. Sto! 's Chron 


P- 280. 
[3] We find i in n Rymer the 1 . W vhaerotogfit 


the treaſurer and chancellor the day after he came to the throne: this 


amounts to no more, however, than the appointment of a new privy 


council, which is uſual upon every king's acceſſion, 


[e] The child of Vazanes was crowned king whilſt in his mother's 
womb, the crown being applied to it. Fuller's Ch. Hiſt. p. 141. 


It is very extraordinary, that in no country (where the government by 


an hereditary monarch prevails) it ſhould have been ſettled, as a general 
regulation, at what age an infant king ſhould be conſidered as a major. 
There is, in the Nouveau Traite de Diplomatique, an engraving of an 
ordinance of Charles the Fifth, which is entitled © Ordonnance de la 
« Majorite de nos Rois a quatorze ans.” This ordinance relates indeed 
to the education of the royal children; but I do not find any declaration 
of the age at which they at are to become majors. Nouv, Tr. de Dipl. t. vi. 


Solomon is ſaid to have been but nineteen, when he made his famous 


deciſion between the two mothers. A Roman conſul could not regu- 


larly be a candidate for the office till he was forty-three years of age. 
Minorities of their kings are denounced by Iſaiah, to complete the na- 
tional calamities of the Jews. And I will give children to be their princes, 
and babes ſhall rule over them; and the people ſhall be oppreſſed, Iſaiah iii. 
4, 5. If we may believe, however, Regnier, the Lucilius of France, 
— les roys, et les Dieux ne ſont jamais des enfans,” Sat. I. 


It 


9. 


the moſt mature age [4]. From this an artificial argument may 


be drawn, that he cannot want or receive a guardian; and yet, 
if ſuch an appointment is neceſſary,” the parent ſeems to have a 


natural right to nominate the perſon to be intruſted with the 
education of the royal minor, who thence alſo becomes 


Wn nr for his acts. 

Henry the Fifth, whilſt on his death-bed, called! in ſome of 
bis principal officers, after which he made a haſty verbal appoint- 
ment of the duke of Glouceſter to be regent « of England, and 
the duke of Bedford regent of F rance [el. This was however im- 
mediately ſet aſide by the parliament, on the acceſſion of Henry 
the Sixth; and the duke of Bedford was nominated protector of 
England, as being the king's elder uncle 1 Afterwards, in 
the [g] eighth year of the ſame king, we find an appointment of 
the duke of Glouceſter to be protector of England, by writ of 
N ſeal merely, without the 1 intervention of partment. 


al. Mr. Folkes obſerves, that mere i is no difference pepe the repre. 
Wa of Henry the Sixth on his coins, when he was only nine months 
old, and in the laſt year of his reign. He attributes this not entirel y to the 
unſkilfulneſs of thoſe who were employed at the mint, but conceives that it 
was meant to inculcate the political and conſtitutional principle that the 
kings of England can never be in a ſtate of ee See Treatile on 
Engliſh Coins, P« 9. 1 

le] Carte, vol. ii. p. 642. | e 

Tf ] Rymer, A. D. 1422. Sir Edward Coke hath a 8 but 
wa chapter in his 4th Inſtitute, On the Protector of England, which he 
concludes by ſaying, © it is anden to have the authority of Parlia- 
« ment.” TIP 

ll Rymer, vol. iv, part iv. p. AR 


obsE VAT IOM S, . 


It ſhould ſeem, that a king of England bath: confiitutionatly a 
power of appointing a regent by his will; though the ſucceſlor, 
when a minor of but ſix months old, is ſaid to have no imbecil- 
lity in the eye of the law, and | is as com plete a ſovereign as when of 
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The next proviſion for a minority in the crown was by : 25 


| Hen. VIII. ch. xii. by which it is enacted, that, if the crown 


« ſhall deſcend to a minor king under eighteen years, or a minor 
« queen under fixteen [H], their mother ſhall be the guardian, to- 0 

6 gether with ſuch counſellors as the king ſhall nominate by his 
« will.” From this it may poſſibly be argued, that a king of 
England hath not the power of appointing a guardian without 
the concurrence of parliament; but the occaſion of Henry the 
Eighth's having recourſe to this ſanction probably aroſe from the 
parliament's having ſet aſide the haſty death-bed appointment of 


Henry the Fifth, which likewiſe broke in upon the rights of the 
duke of Bedford, as being the elder uncle to Henry the Sixth. 


The difficulty of ſettling this important point of conſtitutional 


law ariſes from the precedents being few. in number [i]; the laſt 


inſtance in the year 1422 hath certainly the intervention of par- 


Lament, and the appointment by Henry the Fifth was ſet aſide. 


Having been led to this digreſſion, by the preſent * 
liament being aſſembled i in the firſt year of a minor king, I 
thall now proceed to. conſider | the e of the 
ſtatute. 

The 6th chapter is the only part of the law which i is not  tranſ- 
lated, and is at the ſame time the only one which requires any 


(5 It may io nethaps aiffcult to afbgn why a king of England was 
not to be a major till eigbieen, whilſt a queen became ſo at the age of 
ſinteen. By the old German law, a man cannot grant freedom to his ſlave 


under the age of twenty; whilſt a woman is permitted to have this power 


at the age of ſixteen. Speculum Suevicum, cap. liv. 
[i Whoever conſults the caſe referred to the judges by 88 the 


Firſt (in Mr. Juſtice Forteſcue's Reports) upon the queſtion, whether the 


grand-father being king, or the father being only heir apparent, hath a 
right to take care of the, education of the royal children, will find that 


the material precedents are likewiſe too i in number to ae that V 


important point. 
comment. 


comment. It recites, that the villeyns [k] had aſſembled riot 
&« ouſly in conſiderable bodies, and had, by the advice of certain 


« evil counſellors and abettors, endeavoured to withdraw their 


« ſervices from their ird, not only thoſe which they owed to 
% him by tenure of their lands, but-likewiſe the ſervices of their 

« body [1]. 7. &nat they chiefly attempted. to evade theſe ſervices 
under colour of certain exemplifications from Domeſday-book [n], 
with relation to the manors or villages in which they lived; 


and that, by falſe interpretation of theſe tranſcripts, they 


claimed to be entirely free. The ſtatute therefore enacts, 
that commiſſions ſhall iſſue under the great ſeal, upon appli- 


cation of any lord (ſeigneur, to n into the one of theſe 


[ 1 ſhall take the liberty of ſpelling this word out of the common 


method, to avoid the equivocal ſenſe which it hath obtained at preſent. 
FI This is the diſtinction of ſervices, which Littleton divides into vile 


lenage in groſs, and villenage appendant. 
[m] This is the only mention made of Domeſday in the ſtatutes. The 


3 etymology of the word Domeſday, in which all the Gloſſaries 


agree (viz. the compariſon of it to the day of judgement), never appeared 
to me ſatisfactory: if this whimſical account of the name was the real one, 


the Latin for it would be Dies Judicii; whereas, in all the old Chroni- 


clers, it is ſtyled either Liber Judicialis, or Cenſualis. Bullet, in his Celtic 
Dictionary, hath the word Dom, which he renders Sieur, Seigneur (and 
hence the Spaniſh word Don), as alſo the terms Deya and Deia, which he 
tranſlates Proclamation, Avertiſſement : Domeſday therefore may ſignify the 
Lord's, or King's, advertiſement to the tenants who hold under him, and 
this ſenſe of the word agrees well with part of the contents of this fa- 
mous ſurvey, See likewiſe Upton's notes on b. i. canto vii. ſt. 26. of 
Spenſer's Facrie Queene, where he produces inſtances of the word daye 
ſignifying judgement ;. and Dayes-man, an arbitrator, or judge. 


In a petition to the king in parliament, by the treaſurer and barons of | 
the Exchequer, they certify with regard to the manor of Tring in Hert- _ 


fordſhire, © invenimus in Libro veſtro, qui vocatur Domeſday, &c.“ 


6 Edw.I. A. D. 1278. amongſt the collection now publiſhing by the 


muniticence of parliament. 
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refractory Glynt and that they, ſhall be immediately = 
mitted to priſon without bail or mainprize, if their lords ſhalt 
_ fo infiſtf=]. With regard to the exemplifications from Domeſ 

day, it is likewiſe declared, that the offering them in evidence 

ſhall not be of any e to him who. ſhall: 0 Ne 
them. . | : 5 | 
Nothing could be more ron them: this n in every part of 
it; and we find by different records in Rymer, that this op- 
preſſion was, in reality, the occaſion of the famous inſur recticn 
under Val Tyler and Fack Straw, as well as the great b 
to John of Gaunt, duke of Lancaſter. 

The minor king had been adviſed, by one part of his Wüncil, 
to increaſe the power of the lower people [0], and to leffen that 
of the barons; in conſequence of this a proclamation iffued 77 
which, amongſt other things, directed, quod nulla acra terre 
& que in bondogio vel ſervagio tenetur, altùs quam ad quatuor 
« denarios haberetur; et fi qua ad minũis antea tenta fuiſſet, in 
6c poſterùm non exaltaretur,” John of Gaunt put himſelf at the 


ſz] By 15 Rich. II. chap. xii. we find that, amongſt other oppreſſions 
to the lower people, the lords inſtituted a kind of quo warranto, and 
obliged them to lay their title to their lands before their counſel or audi- | 
tors; at leaſt I underſtand the ſtatute to convey this meaning. Algernon, 
the fifth earl of Northumberland, had, in the time of Henry the Eighth, 
a regular eſtabliſhment not only for two counſellors who lived conſtantly 
in his houſe, but alſo for their ſervants. This, as well as many other curi- 
ous particulars, appears in the lately printed Booke of Orders and Direftion 

+ for keepinge my Lorde's Hous yerely. 

[o] In the fifteenth year of this king, the barons petitioned the king, 
that no villeyn ſhould ſend his ſon to ſchool; to which the king gave the 
proper anſwer of Faviſera. Brady, vol. iii. p. 393. By a Scotch Statute 
however, of James the Fifth, every freebolder is injoined to ſend his ſon to 


ſuch a place of education, 
Le] Rymer. 


head 
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head bf: the barons- wake and procured a repeal of this pro- 
clamation in the year following (71. The inſtrument above. cited, 
from Rymer, is attended with many others, pro rege Caſtelle 
_ «ſuper fictiones et diffamationes inſurgentium Pro rege 
« Caſtelle de ſecuritate contra inſurgentes;“ which ſecurity is 
allowing him to be attended by a guard; and, laſtly, he is wy 
POR Fuſliciary to try them. 

But to return to the tenure of villenage, which we hear nothing 
of at preſent; and therefore, as with regard to many other things 
which moſt! commonly occur, no one ſcarcely confiders 
whence this ſervitude hath been entirely dropt in this country, 
without its being aboliſhed by any ſtatute (T]. This is the more 
extraordinary, as it ſeems to. be generally agreed by hiſtorians, 
that. more than half the lands of England were anciently held 
by this tenure, and the. greater part of the inhabitants were 
conſequently in a ſtate of vaſlalage. 

Villenage was not only in the early centuries. known through- 
out Europe [s], but continues perhaps in almoſt every other 
country [7] except England to this day. Though there ſeems 
to have been ſcarcely any difference in this ſervitude wherever 
introduced, yet the names have not any kind of affinity, The 


[i] Ibid. vol. iti, part ili. p. 124. 

fr} The ſtatute of Charles the Second (or rather of Cromwell) hs 
liſhes thoſe tenures only, which were attended with wardſhips, &c. 
beſides this, we hear nothing of it after Queen Fünen and little in 
her reign, 

(] Olaus Magnus indeed ſays; © nulla ſervitus apud Gothos, ut apud 
“ Danos.” p. 707. 

[:] Many of the labourers, in this ſalt works and coaleries in Scotland 


Rill continue glebæ aſcriptitii, and cannot be hired without the proprie- 
tor's conſent. Diction. Deciſ. vol. i. p. 312. Anderſon therefore is miſ- 
taken when he aſſerts, that all vaſſalage ceaſed i in Scotland after the Pro- 


tectorate. Hiſt. Comm. p. 106. ; 
8 SAXON 
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Saxon appellation. was Ceorl[s], or Asend bine. In the laws of 
Hoel Dda, the villeyns are called Taeagua [1], or Fileinjaid. 
Theſe terms, or any thing ' relative to villenage, do not indeed 
frequently occur, as the tenures in Wales were almoſt entirely 


allodial; and there are not at preſent any copyholds in the coun- 
ties of Angleſey, Carnarvon, or Merioneth; I am wo 


likewiſe that they are unknown in Ireland. 

In Italy the villeyns were anciently called Lazziſu] or Li; 
and a particular claſs of them Aldii, who ſeem to have had rather 
more freedom than the others : they were alſo — Vafri and 
Accola ¶ ꝛv]. 

In Germany, and Pruſſa particularly, they ſtill Wilke a very 
conſiderable head of the law: in the king of Pruffia's Code 
Frederique, they are called Eigenbeborigen and Unterthanen; 
where they are deſeribed to be ſuch as are * attaches a certaines 


dterres de leurs ſcigneurs,” and hence, in the old French law, 


[5] Hence the old word carl, or carle. 
[#]. From hence Teague is probably a term of reproach amongt the 
Iriſh; though the villeyns, which they had anciently, ſeem to have been 


more commoñly ſtyled betaghii, or betaghes. 
[4] Hence poſſibly the French word lache or baſe. The word luzzo, 


however, is clearly of Italian origin, from the two 2's, which is peculiar 
to that language. Dante uſes this word to f gnify ſour, or of an auſtere 
and harſh taſte: 

Et e ragion, * tra li "Re ſorbi, 

« di diſconvien fruttare il dolce fico.” Inferno, canto 15. 


Schilter, likewiſe, hath the word 1a, or laz, which he renders tardus, 


| ſegnis, and whence undoubtedly our word /azy. To theſe names, for the 


different kind of flaves, may be added Caſales and: Caſati, Coloni, Caſarei, 
and. the, moſt en term of * Lamine proprii. See Potgeſerus, 


I. 0 Bibs 4 5 


[ww] Lindenbrog, paſſim. Baluz, ny ii. * han 7 270 
they 
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es s © RIC H A R D Th: : 303 
they ate termed Serfe de Ponies becauſe they may be recovered 


on a purſuit, 
With regard to the Sin Siteos: itſelf, ſo wel known to our 


ancient lawyers, though ſo little heard of in more modern times, 


Voltaire gives us this etymology, * villein vient de ville, par- 
« ceque autrefois il n'y avoit de nobles, que les poſſedeurs des 


* chateaux [x]; Froiſſart, in the time of Edward the Third, 


applied it to the mob of London, i vous devez ſcavoir que /es vilains 
« de Londres etoĩent grandement corroucts ; et diſſoyent, haa 
& gentil Chevalier Comte de Derby 0 * les grans envies qu'on 


 « aſurvous! ot 


T ſhall now endeavour to ſhew in what light theſe villeyns 
were confidered in different periods 'of the Britiſh hiſtory, and 
how the tenure was at laſt, almoſt Os forgotten and 


| aboliſhed. ' 
To begin with the authority of erte, ending of the Gauls, to 


whoſe cuſtoms ours at that time are known to have borne fo great 


an affinity, + Cum re alieno, aut magnitudine tributorum, aut 


„ injocid potentiorum premuntur, ſeſe in ſervitutem dicunt no- 


« bilibus; in hos omnino eadem ſunt jura, que domino in. 


« ſervos.” Strabo ſays alſo that the exportation of ſlaves from. 
England was conſiderable in his time, Tauſz d xopuZt]o, C arg, 


cel dee, xou aviparrode ;. to theſe articles he afterwards adds, 


hounds [=] 


[*] Add. Hiſt. Univ. p. 1 151. n ſhould Feet that, for the ſame rea- 


ſon, the name of burgeſs derogates from nobility. Paſquier confirms this 
etymology of Voltaire's by ſome lines cited from Hughes de Bercy, who 


lived in the time of St, Lewis: 


« Mais li Roy, li Duc, 1 Th Cheb 


40 On 55 ils les bonnes villes.“ . 
35 Recherches de la France, p- 129 


7 Aue ie Henty the Fourth. Froiflart, part iv. p. 316. 
BL patede I. iv. P. 199. ed. Wen 1620. | 
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In the Judicia Civitatis Londoniz; which are tranſlated” by 
| Wilkins, and ſuppoſed to have been collected in the time of 
Zthelſtan,'it is directed, that a ſlave, who hath been guilty of 
ſtealing, ſhall make his maſter liable to ſatis faction, ſecundum 

vultum ejus, (le. ſervid, which not * ſhews that "ORF"? were 
then ſold, but valued as cattle [9] e 

Bracton is our moſt ancient writer on the law, except Glanvil; 

and he gives this account of the ſtate” of villenage i in his time, 
which had then'become infinitely Jeſs ſervile: „ Glebe aferipritii 
« [jberi ſunt, licet faciant opera ſervilia; cum non faciant eadem 
a ratione per ſonarum, ſed ratione tenementorum []; et a' glebi 
« removeri non poſſunt, quamdiu penſiones debitas perſolvere 
« poſſunt.“ And in another part, “ purum villenagium eſt, qui 
« ſcire non poteſt veſpere, quale ſervitium fieri debet mane.” 

The next authority, with regard to the condition and ſituation 
of this rank of people, which I have happened to meet with, is 
that of Froiflart, who informs us, that ** un ufage eſt en Angle- 
« terre (et auſſi eſt il en pluſieurs pais), que les nobles ont * 

< franchiſes ſur. leurs hommes, et les tentent en ſervage [c].“ 

There is an inſtrument in Rymer, executed by Edward the 
Third, e the 12th "Four of his Le Owl in the Aon 
words: ; 


46 Rex omnibus, &c. 


„ Sciatis quod per finem quem Johannes Samen ace nativus | 
« noſter manerii noſtri de Bruſtwyk fecit coram dilectis et fide- 
e libus noſtris Johanne de Mains Nicholao de reer 1 9 


(a! Wilk. LL. Anglo.Sax. p. 67. 
This is clearly confined to what Littleton calls villnage regar- 
dant. 6 
[c] I will make no apology for citing Froiflart, though born i in F TY 
ders: he bad lived many years in England, and had an office Mer Phi- 
2 9 of Hainault, queen of Edward the Thüd. 


. 9 1 * 
bt - 


« affgna- 
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0 aſſignavimus ad hujuſmodi fines ad opus noſtrum de nativis 
% noſtris partium illarum pro manumiſſione eorumdem recipi- 
« ndum. 

88 Manumiſimus præfatum Johannem Simondſon, et totam ſe- 
6 quelam ſuam, et ipſos ab omni ſervili opere exuimus, et erga 
$ nos exoneravimus [dJ _ 4s | 
Edward the Third was at this time in great neceſſity, and 
the general commiſſion for the manumiſſion of his villeyns, 
here cited, may be conſidered perhaps as the firſt general cauſe 
of their enfranchiſement. It could not be looked upon as wrong 


in a great man, when he wanted money, to copy this cri in 


his ſovereign. 


In the year I 514, 1 Henry the Eighth manumitted two of his 


villeyns in the following form; Whereas God created all 
men free, but afterwards the laws and cuſtoms of nations 
“ ſubjeted ſome under the yoke of ſervitude, we think it pious 


e and meritorious with God [e] to manumit Henry Knight, a tay- 


& lor, and John Herle, a huſbandman, aur natives [], as being 
born within the manor of Stoke Clymmyſland, in our county 
of Cornwall, together with all their iſſue born, or to be born, 

« and all their goods, lands, and chattels acquired, or to be 


La] Rymer, vol. ii. part iv. p. 20. 


(ei In the year 1536, and 28 Hen. VIII. a bill, concerning Bondmen, 


was rejected by the Houſe of Lords on the third reading, which accord- 
ing to this idea (of its being meritorious with God) was probably for 
their general manumiffion. Manuſcript Calendar of the Journals of the 
Houſe of Lords. Baluzius mentions a letter from a king of France to 
his vaſſal, by which he orders him to enfranchiſe three of his villeyns, on 
account of the joyful event of the birth of a prince. Collect. p. 316. 

[V] The nativus became a villeyn, by being born in ſervitude, within 
a particular manor or diſtrict, In Pomerania, if the peaſants ran away, 
they muſt be delivered up to their Lord; ſome of them, however, may 
ſell the land, (which enſlaves them,) paying ten per Cent. to the Lord. 
Buſching's Geogr. vol. vi. p. 67. 
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« acquired, ſo as the ſaid perſons, and their iſſue, ſhall from: 
« henceforth be free, and of free condition.“ e 
The above- cited form of enfranchiſement [g explains the ge- 
neral condition of theſe people: if born within a certain diſtrict, 
they and their iſſue [4] were the bondmen of the lord; what- 


ever perſonal property therefore they acquired, they: laboured 


for his advantage, and not their own. Beſides this, they could 
not leave the manor, on which they were from their birth in 
a ſtate of ſervitude, without the leave of the lord; and there- 
fore, according to Bracton, © liber eſt qui poteſt ire quo vult:ꝰ 
and hence the writ in the regiſter, . Præcipimus tibi quòd juſtè 
« et ſine dilatione facias habere A. de C. B. nativum et Jugiti- 
up, cum omnibus eatallis ſuis, et tot ſequela ſo8,”. +: 
They were alſo, by the cuſtoms prevailing in particular 
diſtricts, ſubject to ſervices not only of the molt ſervile, but the 
moſt ludicrous nature, © Utpote die nativitatis Domini coram 
«eo ſaltare, buccas cum ſonitu inffare, et ventris crepitum 
«6 edere [;].” In ſome manors, the lord had « jus laxandz: cox 
Gi ſponſarum vaſſallorum;“ and yet, if the vaſſal retaliated upon 


[g] I cannot recollect whence I tranſeribed th though I ſhould be- 
lieve. from Rymer, 

[] This explains what frequently occurs in ancient grants of ier 
cum told ſequels ſud; which, according to Sir James Ware, in his account 


ol the Betaghii (who were the Iriſh villeyns) included not, only children, 


but nephews, p. 149. See alſo Madox's Form, Angl. p. 416. If the 
mother of the children was a nzef, and the father was Free, the children 
became free, contrary to the rule of the civil law, Partus venirem ſe- 


 guilur; and contrary to the rule of the old French law, La verge anno- 


blift, et le ventre affranchiſt.. Hobbes contends, that the dominion of the 


mother over the child, rather than the father, ariſes not from the gene- 


ration, but preſervation of it. Works, p. 65. ed. 1750. Gemelli in- 
forms us, that in the Philippine iſlands, when A freeman marries a ſlave, 
the firſt child patrem ſequitur, the ſecond. is of the ſame andi with 
the mother, and the third is mezzo libero. Vol. v. p- 8 5. | 


Th i] Struvii Juriſpr. Feud. p-. 541. 
the 


\ 
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« the lord's wife, he loſt his feud per feloniam [I]. Struvius 


alſo informs us, „In dominum peccat vaſſallus, ſi dominum 


« cucurbitaverit, five cum ejus uxore concubiverit, vel etiam 


, conatus ſuerit turpiter contrectando, vel oſculando; hoc tamen 


6 non procedit / cum vidud domini, niſi intra annum luats.” | 


Sir Richard Cox, in his Hiſtory of Ireland, likewiſe mentions 


L oof 


ſome very ridiculous cuſtoms, which continued in the year 
1565; and Blount hath written an e treatiſe upon what 


he, ſtyles: Focular nn m.. 
Fitzherbert, who made his reading upon the Sn of Edward 


the Firſt, entituled, Extenta Manerii, not long after the manu- 
miſſion before cited, gives us this account of the ſtate of vil- 
lenage in the reign of Henry the Eighth, and that this kind of 


tenure began then to decreaſe in all parts of England: And in 


mine opinion villenage began ſoon after the Conqueſt, when 
« the conqueror rewarded all thoſe who came with him in this 


« voyage royal according to their deſerts: and to honorable 
„ men he gave lordſhippes, manors, landes, and tenements, 
with all the inhabitants, men, women, and children, dwelling 


„ in the ſame, to do with them at pleaſure, And thoſe Ho- 


« norable men thought they muſt needs have ſervants. and te- 
* nauntes, wherefore they pardoned their inhabitants of their 
& [//ves, and cauſed them to do all manner of ſervice, were it 


a never fo vile, and took likewiſe all their goods and cattle at 


« their pleaſure, and called them their bondmen : and ſince that 


« time many of their noble d. liſpofition have made to diverſe of 
« the ſaid bondmen their manumiſſions; howbeit i in ſome 


(4 The Ty felony | in moſt parts of Europe i is only uſed as ſynony- 


| ogy to perfidy : cc Felonie eſt pris pour perfidie, et le ſeigneur peut le 


* commettre contre fon vaſſal.” Couſtumier de Piccardie, p. 102. Hobbes 
combats much Sir Edward Coke s ctymology of this word from fel, and 


ſuppoſes it derived from gelte, which ſignifies a geceiver, or impoſtor. 


Works, p. 620. ed. 17 50. FEOF | 3 | | 
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6 places the bondmen continue yet.“ Fitzherbert after this 
gives it as his opinion, agreeable to the recital of the manu- 


miſſion by Henry the Eighth, that no man ſhould be bound but 
unto God, ik ſay s, villenage i Is eo to "uu ene of * 
anity [J. 

After this J find in Rymer a oitiiiliftich of Queen Elizabeth, 
in the year 1 $574, d directed to Lord Burghley and Sir Walter 
Milamay, for inquiring into the lands, tenements, and other 
goods, of all her bondmen and bondwomen in the counties of 
Cornwall, Devonſhire, Somerſet, and Glouceſter, ſuch ' as were 
by blood in a laviſh condition, by being born in any of her 
manors, and 10 compound with all or any fuch bondmen, or bond. 
women, for their manumiſion and freedom. This is perhaps the 


[/] Sir Thomas Smith ſuppoſes, that the advice of the poorer clergy 
had contributed greatly to the aboliſhing this baſe tenure; but that the 
biſhops, abbots, and priors, continued to keep them in this ſtate of ſlavery, 
till partly for money, and partly for the Nlander, they conſented to follow 
the better example ſet them by the inferior clergy. Sir Thomas Smith's 
Commonwealth, ch. x. It appears by the lately-printed Rolls of Par- 
liament, that about the firſt year of Hen. IV. many of the nativi left 

the demeſnes and manors of their Lords, and took refuge in the trading 
towns, whence the Lords could not claim them on account of their 

charters and privileges. See vol. iii. p. 448. This muſt have ar 
contributed to the aboliſhing of villenage. 


Norden, who wrote his Surveyer's Dialogue in 1618, gives this account 
of the dropping ſervile tenures: The favourable hand of time bath 


much enfranchiſed the tenants of every manor in England and many 
« ſervile works have been due, and done by them, and in N places 
« yet are, though the moſt are now turned into money.” P. 34. | 
«© Theſe ſervices of huſbandry were quickly after turned into rents, Pay. 
able either in money, as in England; or in corn or other victuals, as in 
« Scotland.“ Hobbes's Works, p. 651. Wright, d ho publiſhed the 
antiquities of Rutlandſhire in 1684, ſpeaks thus of villenage in groſs 
being aboliſhed in his time, “ Villeins in groſs are now quite worn 1 out, 
and in proceſs of time — Are other men.” e 


2 


/ 


! RICHARD II. 309 


old caſes in the Year Books; and this commiſſion indeed, taken 
together with other circumſtances, fully explains why we hear 
nothing more of this kind of ſervitude [n]. The profits of 
the crown, or of the lord of the villeyn, became now very 
inconſiderable, as the ſervices could only be inſiſted upon in the 
ſpot where he was born. Thoſe who have ſeen day-labourers 


employed in the repair of the highways, for which they are 


to receive no wages [u], may gueſs in what manner theſe ex- 
torted ſervices were performed. ' At the ſame time the villeyn 
was willing to pay a conſiderable fine to get rid of this badge of 
ſlavery ; and the lord was enabled, by manumiſſions, to raiſe a 


large ſum upon any extraordinary emergency: it is therefore 


not to be wondered at, as the conſenting to drop theſe ſervile 
tenures anſwered the mutual convenience and advantage of both 


Farties, that ey ſoon entirely ceaſed LJ. 


[m] There i is a dialogue, on the ſubject of Knighthood, amongſt Mr. 


Petyt's Manuſcripts, written by Thynne, Lancaſter herald, and dedicated 


to King James the Firſt, —In this dialogue the point is agitated, whether 
the king can confer knighthood on a villeyn, from which it ſhould 
ſeem that ſome few of theſe bondmen till continued after the reign of 
Queen Elizabeth. Petyt, Mff. vol. xxxix. p. 119. B. For different 
forms of manumiſſion in the time of the Saxons, ſee Hickes's Letter to 


Sir Bartholomew Shower. The, vol. ii. p. 22, et ſeq. 


[z] It is moſt unjuſt, that the labourer ſhould not be paid, as he re- 


ceives no benefit from the improvement of the roads; this hardſhip in- 


deed is now ſomewhat leſſened by the late act of parliament. 
[9] Having had occafion to mention that this ſervitude prevailed, 


and continues in moſt parts of Europe, I ſhall cite ſome paſſages, 


chiefly from Lindenbrog's Collection of ancient Laws, which will ſhew 
in what light the villeyns were conſidered in other « countries. In the firſt 


Place, they could not be witneſſes *, 
1 Þ Contemnere Fla pauper 
Creditur atque Deos, Diis ignoſcentibus ipſis. 
Homer indeed gives a better reaſon for rejecting ſuch witneſſes, 
- © Hou yag T aging aToaxivulay eveuora Zius | | 
Auge., w r an Hv xale Joh nap innome Odyi E. 32% _ 


laſt mention of villenage, except arguments are drawn from 


This 
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This certainly was the principal reaſon; but other cauſes: cot 
curred. The Lord, and Man 4 property, began now occaſion- 
ally to leave bis caſtle or ſeat in the country, and wanted not 
only the ſervices of his villeyn in the demeſne lands, but the 
expence of attending parliament, the court, or his own amuſe- 
ments, required rents paid in money. The lord was therefore 
not only willing to commute, but likewiſe to grant long leaſes, 
that he and his deſcendants might have a certain income, whilſt 
the tenant, now having a more permanent: intereſt in his farm, 
was both able and willing to improve it. Beſides this, we find 
by the recital of the. manumiſſion by Henry the Eighth, and 


XY. ſervus from i&tu uno, vel duobus, vel tribus, percuſſerit, nihil 
<coft.” Inter Leges Ripuariorum. n 
Qui percuſſerit ſervum ſuum, et mortuus erit in manibus, jus erit; 
4 ſin ſupervixerit duo vel tres dies, non r Pane quia Hen eff 
4e us.“ Inter Capit. Kar. Magni. 1 
<< Conſtat me vendidiſſe ſervum juris mei, non 19 non fugitivum, = 
« ſed ſanum corpore boniſque aden inſtructum.” Baluz. vol. i. p-. 473 
an formulis Sirmondicin. 1 a 
< Hiſtrionibus:et omnibus ins qui e e proprii ſunt datur 
< umbra hominis (for ſlight injuries) quæ a lumine ſolis oppoſito Provenit. 
% Hoc ita intelligendum eſt, ſi quis contra ipſos aliquid committit ob 
* quod emenda debetur, tum debet ſtare prope parietem quem radii ſolis 
£ jlluminant, quo facto, hiſtrio, aut ſervus debet umbræ hominis alapam 
« infligere; hæc vindicta ipſi ſatisfit,”?. Speculum Suevicum, cap. ccev. 
J. 13, et 14. By the ſame chapter the ſlighteſt i injuries to a freeman are 
puniſhed by very heavy fine. 3 
That they had formerly the loweſt opinion of this claſs of men, ap- 
pears likewiſe from theſe two very ancient French verles, . 
„ Oignez vilain, il vous poindra; . 

% Poignez vilain, il vous oindra.“ Inſt. Couſtum. | 
which we apply to ſpaniels at preſent. Thus likewiſe the Scotch pro- | 
verb: | 

«Kiſs a carle, and Wed a carle, and that” s the way to tine a carle. 
« Knock a carle, and ding a carle, and that s the way to win a carle. 
De . om mmaronmemrugec 
1 „ hot ee ee , e 1719 like wiſe 
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Rkewiſe by the coneluſion of what Fitzherbert ſays, with · re 
lation to theſe tenures in the ſame reign, that a notion, origi- 
nally inculcated by Wycliff and his followers, began to prevail, 

of its being contrary to tbe. principles of the Chriftian religion that 
any one ſhould: be 4 ſiave; and hence, in more modern times, 


ſlavery hath been ſuppoſed to be inconſiſtent with the com- 


mon law, which is ſaid to be founded upon Chriſtianity [p]. 
Be the law. as it may, the perſuaſion contributed greatly to the 
dblithing villenage; and the principle, whether. adopted by the 


common law from Chriſtianity, or otherwiſe, cannot be too 
much- commended or inſiſted upon: I cannot however but think, 
that neither the Chriſtian religion, nor the common law, ever 


inculcated or eſtabliſhed ſuch a tenet. 7]. 
In the early ages of Chriſtianity, every houſe Was filled with 


Fs it was therefore highly incumbent upon thoſe who 
profeſſed this religion, and were willing to become martyrs. 


in ſupport of it, to have. frequently infiſted upon what now 


appears to be the common rights of humanity... On the con- 


trary, St. Paul writes his Epiſtle to. Philemon, expreſsly to 


excuſe Onefi mus, Philemon's ſlave, for having run away from his 


maſter ; ; and, if the whole context 1s properly conſidered, no ſuch: 
doctrine is. advanced; it was, at the ſame time, moſt particularly 


proper. t to have laid it down with preciſion upon Td. an oc- 


* 


caſion. 


[el We find by Stiernhook, that this ſame notion hath either aboliſhes 


or greatly mitigated, the ſervile tenures in Sweden, 
[q] It appears by Boulainvilliers, that this queſtion was 3 ts 


agitated in the French courts of juſtice ; but in the In/titutes Couſtumitres 


(publiſhed at Paris in 1 679) it is laid down-withigreat preciſion, that 


a ſlave becomes free as ſoon as he enters the French territories, and is 
baptized: Toutes perſonnes ſont franches en ce Royaume, et ſitoſt 
« qu'un eſelave a atteint les ehe diceluy le faiſant baptizer, il eſt 


With. 


— 


on * affrancbi,” p. 2+ 
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With regard to the law of England on this head, it appears 
by Hakluyt, that, in the year 1553, four and twenty negroes [] 
were brought into England from the coaſt of Africa. Theſe 
negroes muſt therefore have been fold in this country; and, 
fi it had been contrary to law, they muſt have been ſet at 
* liberty, or the point at leaſt diſcuſſed, of which we do not 
fo, find the leaſt traces: ſuch a queſtion alſo, being a liberal 
one, could not well have eſcaped; the notice of Lord Verulam, 
who would undoubtedly have mentioned it in ſome of his 
treatiſes. Since the eſtabliſhment of our ſugar-colonies, mo- 
dern opinions of great lawyers, and (it is believed) deciſions 
of courts of juſtice, have contradicted this common and pre- 
vailing notion, that a negro, when baptized, becomes immediately 
free [o]. There hath lately indeed been a celebrated judgement 
in the court of King's Bench with regard to a black ſervant but 
I conceive that the only point determined in that caſe was, that 
a maſter hath not a right to fend ſuch a . out ef the 3 in 


"ml that he may be fold. 
7 ba ave 


[r] Fuller, in his character of The Good Sea-Captain, fays, © In 
© the taking of a prize he moſt prizeth the men's lives, whom he 
& takes; though ſome of them may chance to be negroes or ſavages ; 
« and it is the cuſtom of ſome to throw them overboard,” This 
writer, who ſeems to have had a moſt excellent heart, thus continues : 
But our Captain counts the image of God nevertheleſs his image, 
e cut in ebony, as if done in ivory, &c.” Fuller's Holy Sete, b. ii. 
eh. xxi. 

[s] I find but one eie expreſsly to contradict this, which. is 
in Ruſhworth's Coll. vol. ii. p. 468. In the 11th year of the reign of 

Queen Elizabeth, a ſlave from Ruſſia was brought into England; and, 
his maſter infiſting upon the power of ſcourging him, it was held that 
England was too pure an air for a /ave to breathe in. This is advanced 
by the managers of the Houſe of Commons in the caſe of the famous 

John 
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1 have been led to ini length of obſer vation on the an- 


cient ſtate of villevage, together with' the cauſes' whence this 


tenure hath now. ceaſed, by the oppreſſive. chapter [e] of the 
ſtatute againſt this claſs of men; and cannot think, that a par- 


liament, which could paſs ſo unjuſt a law, deſerved in any re- 


ſpect the appellation of the Good Parliament, which Stow in- 
forms us it had obtained. wn way | 


Jobs. Lilburn, "do was je! legally puniſhed ; but it does not 
thence follow, that all the doctrines advanced on that occaſion were law: . 
a ſlave may continue in a ſtate of ſervitude, though he breathes the air of 
this land of liberty; the law of which will protect him from the too 
ſevere puniſhments of his maſter; though it may not entirely emancipate 
bim. The term of fave is certainly not unknown in our law, as by 
1 Edw. VI. chap, iti, a vagabond and idle ſervant is to become a /ave ta 
his maſter; and the expreſſion is frequently repeated in that ſtatute, 
On this point, however, I need ſcarcely refer the reader to Mr. Har- 
grave's learned argument, which hath been lately publiſhed. 
Ibe 110th article of the laws of Carolina, as compiled by Mr. Locke, 
conſiſts only of the following words : Every freeman of Carolina ſhall 
% have power and authority over his negro ſlaves, of what opinion or 
« religion ſoever“ 

. [1]. Ir ſhould ſeem that this chapter is repealed by 2 Rich. Stat. ii; 
F Th but the beginning of it is miſrecited, which 1s not very unuſual 


in ancient rechts. 
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STATUTES MADE AT. GLOUCESTER, 
2 Rich, IL Stat, i i. A. D. 1378. 


HE three firſt chapters of this law relate to trade: the 
ſtatute recites, that many of the great towns, being proba- 
bly poſſeſſed of abſurd privileges by their charters would not per- 
mit any alien merchant to. traffick, and therefore enacts that 
' whoever ſhall bring, by land or ſea, wines, avair-de-pois, ſuſtenance, 
victuals, or other things, ſhall not be moleſted. It ſhould ſeem, 
from this allowance of the importation of proviſions, that the 
legiſlature did not attend ſo anxiouſly to the improvement of 
their rents and eſtates, as they have in; more modern times, when 
laws of the ſame nature have been propoſed. 

The latter part of the chapter. mentions cloth of gold and 
filver, which ſhews that. luxury and trade had now greatly in- 
creaſed ; I ſhould ſuppoſe, that the importation. of theſe coftly 
manufactures, was occaſioned by the Fabilee in 1 376, and fiftieth 
year of the reign of Edward the Third. 

The fifth chapter of the ſtatute is what is generally known by 
the title De ſcaudalis Magnatum [u]. It was certainly occafioned 
by the defamation of John of Gaunt, by thoſe who ſupported 
the lower people and villeyns againſt the barons, as I have in the 
obſervations upon the laſt law cited an order from Rymer, which 
is entitled, Pro Rege Caſtellæ [ww] contra deſamationes inſurgeniium. 


[u] It is ſaid by Sir Robert Atkins, 2 Mod. 161. and Freem. P+ 222. 
that this ſtatute operated only as a promulgation of the common law; 
and that no action was brought upon it for 100 years or more, after it 
was firſt enacted. The ſtatute ſpeaks of “ prelates, dukes, earls, barons, 
« and other nobles, and great men, of the realm; as alſo the chancellor, 
« treaſurer, clerk of the privy ſeal, ſteward of the king's houſe, juſtices, 
of the one bench or the other, and of other great officers of the realm.” 
[ww] It is well known, that John of Gaunt had aſſumed ** title of 


King of Callile, | 
3 | The 
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The ſtatute like wiſe recites, that theſe defamations may be the 
occaſion of d:ſputes | between the lords and commons. 


It ſhould therefore feem that the law does not extend to the | 


ſlander of any one, from which no ſuch terrible conſequence can 
probably ariſe ; eſpecially as the puniſhment is impriſonment, 
till the firſt author of the defamation can be found. 

The ſlander alſo ſeems by the preamble to be confined to the 
imputing falſe facts or words ſuppoſed to have been done, or 


ſpoken, by the great men. 
There are ſome very ſingular laws of the ancient Burgundians, 


with regard to abuſive words, 
« St quis alterum concagatum [x] clamaverit, 120 denariis 


* mulctetur. | 
Si quis vulpeculam alterum clamaverit, vel leporem, eodem 


“ modo mulctetur.T 
Theſe appear plainly to be the laws of a warlike nation, in 
which the calling another by a name, which implied cunning 


or flight, rather than courage and reſiſtance, was thought a very 
heinous injury. One of Ælfred's laws againſt flander is ſtill more 
ſevere, © qui falſi rumoris in vulgus ſparfi author eſt, lingua præ- 
« ciditor [y].” “ 

By the laws of the Goths (hilt i in Spain), it is made penal 
to ſay of a great man, that he is gouty ; or to omit the proper 


addreſs in a petition or letter 21. 
By the 6th chapter, which is not tranſlated in x the common 


edition of the ſtatutes, it is recited, that great miſdemeanors 


Lz] I chooſe that the Gloſſary to Lindenbrog ſhould explain the mean 
ing of this word, who apologizes by honos fit auribus. Raſtall hath miſ- 
tranſlated the word men/onges in this ſtatute, as he renders it meſages. 

[y] Thou ſhalt not raiſe a falſe report. 

[z] Feuro Real. de Eſp. 209. See alſo Menagiana, 1 

where the following ſuppoſed canon is quoted, Si quis dixerit epiſ- 


** copum podagra laborare, anathema fit.” Ty 
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had been committed in the marehes Ta] of Wales; and par- 
ticularly, “qu ils raviſſent dames et damo iſelles, et les enmeſ- 


« nent en eſtraunge pais, ou leur pleſt . It appears from this 


that a knight. errant N in ſome parts of the world have been of 
uſe as a peace officer. Nihil enim glorioſius fuit quam bello et 


en 


* raptu (more Laconum) maritari: quare qui hoſti, aut inimico, 


e ſponſam, uxorem aut filiam ereptam ſibi copulaſſet, egregium 
et vito dignum facinus patraſſ: viſus eſt; celebratus laudi- 


ce bus, quarum plenæ ſunt hiſtoriæ, et cantilenæ ſealdorum 


tie vetuſtæ [J.“ Theſe outrages were generally committed upon 


the confines [c] of two countries, where no regular courts of 


juſtice were eſtabliſhed for redreſs of injuries; we find therefore 
that the marches between France and Spain were likewiſe the 
principal: ſcene | of Knight-errantry, When this extraordinary 


method of ens ene ceaſed; Hector Boethius informs 


181 Marche is AN. o1d Engliſh ed Joe. a Fe and jones the 
German title of margrave, ſignify ing the governor of a diſtrict, which 
borders on another territory, or what, in the old Engliſh writers, is ſome- 


times called bateable ground, 1, e. debatable, The word marc he is till 


uſed in Scotland, to ſignify the boundary of a pariſh ; but more com- 


monly of an eſtate, The French have formed a verb from this ſub- 


ſtantive, « Ceſte nation de Francois eſt fi prochaine d' Italie, que les 


deux pais marchiſeni.“ Fauchet's Orig. de la Langue et Poeſie F goes. | 


4] Stiernhook, De jure Sueonum vetuſto, p. 152. 
[e © Latrocinari era fines eujuſcungue civitatis nulla eſt infamia“ 


(Cæſar, De Bello Gallico); and Dion Caſſius, ſpeaking of the inhabi- | 


tants of the marches between Scotland and England in the time of 
Severus, ſays, , ιν nice, 1. Xxvi. It is remarkable alſo, that the 
ſame author takes notice, that the Highlanders were at that time bare- 
footed. ibid, He likewiſe informs us, that they were exceſhvely hardy, 
and had a kind of alimentary powder, which prevented hunger, if they ate 


only a piece of it no larger than a bean. ibid. Zonaras alſo mentions, 


that the Mæatæ would hide themſelves, for a whole day, up to their chin 
in a bog, when it was necefſary to conceal themſelves for a robbery.” Inter 
ByZ.. Script, p- 460, - : | 


us, 


j 
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us,” nut great reliance was placed in the Jeut, or blood-hound ; 
to which: if 11 borderer denied entrance into his houſe, he was 


by the Marche Law conſidered. as e to THe murder which 


was inveſtigated: 14. 
Thie earl of Monmouth 18 gives us, in his ene a very 


particular account of the ſtate of the marches between Scotland 
and England'in the time of Queen Elizabeth; he mentions alſo | 
that one Giordie Bourne, a famous moſs- trooper, confeſſed that 
he had murdered ſeven Engliſhmeb, and raviſhed above forty 
women ſ FJ. James the Firſt, therefore, who had been told 
that a cow had ſtrayed from the Highlands of Scotland to the 


Southern parts of England, aſked, How paſſed ſhe unſlolen through 
the debatnble lands?” Lord- Herbert of Cherbury, likewiſe,” in his 
Memoirs, takes notice of the great ſtate of diſorder in the Welſi 


marches during the reign of Henry the Eighth; we find alſo 
that the Gubbins, or people who inhabited Dartmore, which 


ſeparates Devonſhire, from Cornwall, were 1 4 A pilferers 


and lawleſs [g]. 
That learned antiquary Biſhop Nicholſon hath publiſhed a col- - 


lection of the laws, which prevailed in the borders (as he ſtyles » 


4 


[4] Holl. Tr. Het. Boeth. ch. viii. 


[e] See his Memoirs, lately publiſhed. 
| /] This famous free-booter was hanged at laſt for what 18 called | 


march-treaſon. 

[g] Carew's Cornwall. Fuller (in his Engliſh Worthies) ſpeaks thus - 
of the Gubbins : This land is a Scythia within England, and they pure 
« heathens therein. It lieth near Brent Tor, on the edge of Dartmore, 
Their wealth confiſteth of other men's goods, and they live by ſtealing 
* the ſheep on the moore, and vain it is for any one to ſearch their houſes, 
« it being a work beneath the pains of a ſheriff, and above the power of 
© any conſtable: howbeit they begin now to be civilized and baptized,” ' 
P. 248. = 

Nath. Bacon informs us, that anciently there were twelve Lords 


Marchers, r Britons, and fix. Saxons; but does not cite his authority. | 
them) I 
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dw) between England and Scotland; as for the marches . 
Wales, they were, from the time of Edward the Fourh, chiefly 
governed by a preſident and council, which generally was held 
at Ludlow, till aboliſhed by the act of King William. There 
is, in the ſeventh volume of Rymer, a copy of the inſtructions to 


Lord Compton, preſident, and the council of this court, which 


ſhews the extenſive powers it was formerly inveſted with, _ 
Gale [+] hath given us ſome inſtances of the kings of England 


obliging the inhabitants of the counties near the Scotch and 


Welſh borders to make good the damages which any individual 
might have received by the irruption of the enemy; and upon 
this principal probably, that they ſhould have been better pre- 
pared to reſiſt the invaſion of ſuch lawleſs maroders. The 
king ſometimes alſo remitted taxes to theſe inhabitants, on account 
of their having ſuffered by the deprodagion of Wi pillering 
neighbours, 


" [+] In his Honour of Richmond. 


ow J 
8I ATUTES MADE AT WESTMINSTER, 
5 Rich, II. A. D. 1381. 


HE ſtatutes throughout this reign continue, in malt i in- 
ſtances, to be capitularies; yet ſome of the undigeſted mat- 
ter, which they contain, deſerves obſervation. 

The 2d chapter of this law is calculated to prevent the carrying 
gold, ſilver, or jewels, out of the realm. The method which 


it takes to effectuate this, is by enacting, that no one ſhall leave 


the kingdom [i] under penalty of forfeiting all their chattels 


except lords, or other great perſons, real merchants, and the king's 


ſoldiers; it is to be obſerved alſo, that not only the perſon leaving 


the kingdom is thus puniſhed, | but the maſter of the veſſel, 


which he makes uſe of, is likewiſe to forfeit his ſhip. 
The law permits indeed not only the king's folders to paſs 


without a particular licence, but that money may be exported to 


pay the wages of the troops at Calais [4], and other garriſons. in 


the French provinces. There are earlier ſtatutes than the preſent 


to prevent the carrying money out of the kindom [I], and we 
| e N | find 


[i] Licences may indeed be procured from certain ports, which are 
not ranged very geographically; as the ſtatute, after mentioning Tar- 
mouth, Kingſton upon Hull, and Newcaſtle upon Tyne (all of which-are on 
the Eaſtern coaſt), ſays, and other ports towards Ireland. This prohi- 
bition of carrying jewels, as well as gold and ſilver, out of the realm, 
ſhews that both trade and luxury had conſiderably increafed. This part 
of the act is repealed by 4 Jac. I. c. 1. [Mr. H.] 

D Froiffart, who wrote part of his Hiſtory during this reign, ſpeaks 
thus of Calais, c'eſt la ville du monde que la communaute d'Angle- 
ce terre aime le mieux: car tant comme ils ſeront ſeigneurs de Calaix, 
« ils diſent qu'ils portent les clefs du royaume de France a leur ceinture.“ 
Froiſſart, part iv. p. 136. | 
[iI Poor Eraſmus loſt his whole ſubſtance (“ quæ tum erat exigua 


« fed mihi maxima quum nihil ſupereſſet“) from a ſeizure by the 
5 \ ; Cuſtom. 9 
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find indeed, this ſame idle apprehenſion in the laws of other 


countries ; but no exception is, made, by any former Nature, 
with regard to the wages of theſe garriſons, Hence I con- 
clude, that- theſe fortreſſes began to be much more confiderable 
than they uſed to be; as Edward the Third meant ſomething 
more than an' expedition of parade to France, and intended to 
make a permanent conqueſt. We. hear indeed often of ſub- 
fidies for carrying on the war in that country, but this is the 
firſt inſtance of providing a maintenance for a garriſon in the 
French provinces, as before this they were repaired and manned 
at the expence of the diſtrict in the neighbourliood; for the 


levying of which there are many orders in Rymer [m]. 
The 3d chapter may be ſtyled the firſt Navigation Act, and 
directs, that to increaſe the ſhipping, then greatly diminiſhed [a]. 
re e M no 
| Culom-houſe officers at Dover, under one of theſe laws. Previous to his 
leaving England, he had conſulted his friend Sir Thomas More, who in- 
formed him, that he might carry any money out of the kingdom which 
was not Engliſh coin. Eraſmus proteſts, that what be bad with him 
was neither coined in this iſland, nor paid to him by any perſon in Eng- 
land, or on any Engliſh account. The money was however taken from 
him; and, on his landing in France, he immediately made a haſty col- 
leion of proverbs, which he printed for ſubſiſtence. Eraſmi opera, 

Baſile, 1540, vol. i. in Catalogo Lucubrationum. 

( There are likewiſe i in Rymer, many proclamations, ordering ſums 
of money to be raiſed vpon certain diſtricts i in England, for the repair- 
ing bridges and highways; a toll or pontage is alſo frequently granted 
by the king for a certain term of years, moſt commonly three. Many 
ſuch inſtances occur in the lately printed Petitions to Parliament.. 

[z] ſhould ſuppaſe 1 this decreaſe (if any) was not very alarming, as it 
hath alrcady appeared, that luxury had made great ſtrides in the country, 
and that gold and ſilver ſtuffs had been imported. The parliament, in 
the forty-ſixth year of Edward the Third, makes complaint of the bad 
ſtate of the navy in theſe remarkable. words: Item prie la commune 
pp que comme les inerchantes et mariners d "Angleterre, que 20 anns paſſes 

46 et 
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no goods or merchandiſe ſhall be either exported or imported, 
but only in ſhips belonging to the king's ſubjects. 


This excellent law [o] is in part repealed by the fifth of Eliza- 
| beth, ch. v. which is entitled, An A# containing politic conſtitu- 


tions for the maintenance of the Navy ; the great policy of which is 
to oblige every one to eat fiſh, not for any ſuperſtition with regard 
&< fo meats, but for the increaſe of mariners: it need not be ob- 
ſerved which of the ſtatutes is founded upon the beſt principles, 
notwithſtanding the pompous title of the latter. 

In the year 1440, the commons petitioned the king, that no 
Lealian merchants, beyond the ſtreights of Morocco, ſhould 
bring any | merchandiſe: into this realm, except the produce of 
their own countries, which the king moſt unwiſely refuſed his 
aſſent to [p]. The Genoeſe and Venetians were at that time the 
common carriers of Europe; we therefore find, that the parlia- 


& et toutdiz à devant, la navie de dit royalme en touts portz et bonnes 
“e villes, ſur mier et ſur ryvers, etoit fi noble que touts les pays appel- 
5 lotent notre avandit ſeigneur le roi de la mer, et touts dotoient ſon pays 
© le plus par mer et par terre per cauſe de la dite navie.” The Abyflinians 
give a ſtill higher title to the Portugueze : © ils font une fi grande eſtime 
« des Portugais, qu'ils les appellent les Dicux de la Mer.” Le Grand's 
Tranſlation of Lobo's Account of Abyflinia, Edward the Third, after 
his moſt important victories, affected to ſpeak of the Spaniſh nation as 
pretending to the empire of the Britiſh ſeas. 

Thus the title of one of his orders is, De parando ad Guerram 
ce contra Iſpanos dominium maris ad ſe trahere molientes,” Rymer, 
Vol. 111. part i. p. 56. 

[o] A ſtatute of the following year rendered this law very ineffectual, 
by diſpenſing with foreign ſhips, if Engliſh veſſels (proper for the trade) 


could not be procured. 
There are but three things, which one nation ſelleth to another; 


« the commodity (as nature yields it), the manufacture, and the vecture, 
«or carriage; ſo that, if theſe three wheels 80, wealth will flow as a 
w * ſpring tide.” Lord Bacon, vol. i. p. 466. 


ID. Cotton's Records. Sw 
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ment, thus early in our hiſtory, endeavoured to check the mari- 


time power of the Italian ſtates, and to increaſe our own navy, 


by the ſame methods which conſtitute the chief RSS of | 
the famous Navigation Aft of Charles the Second [4]. 

The 5th, 6th, 7th, and 8th, [Mr. H.] chapters of this ſtatute 
relate to the inſurrections under Wat T'yler and Jack Straw z it is 
yecited, that many of the rioters had been executed without due 


| proceſs of trial; but as the intention of thoſe who had been 


guilty of this infringement of the law was only to put a ſtop to 
theſe dangerous inſurrections, the king grants a general pardon to 
be pleaded againft any proſecutions to be commenced fr]. This 
ſeems to be a law of as alarming a nature to the liberty of the 
ſubject as ean be found in the whole code of ſtatutes ; but, con- 
tinuing in the original French, it hath efcaped the notice of hiſ- 

torians, and writers on the law. 
The next chapter enacts, that all manumiſſions 15 made du- 
ring the late riots to villeyns ſhall be void, as being extorted by 
violence; 


171 It is an ordinance of the meal je-enaRted. 

[r] This was chiefly intended for a protection to the Chief Juſtice: 
Trefilian, who had made a ſort Jefferies compaign to try the rioters, ac- 
cording to the chronicle of Henry Knighton, Nam quicunque accu- 


“ ſatus erat coram eo, in cauſa ſupradicta, five juſte five ex odio, ſtatim 
“ ipſum-mortis ſententia plectebat. Et alios quidem decapitari præ- 
„ cepit, alios autem ſuſpendi, alios vero trahi per civitates, alios autem 


« eviſcerari, et viſcera concremari coram ipſis viventibus. Decem 
Script. p. 2644. It ſhould ſeem, however, that this account of Knigh- 
ton is ſomewhat aggravated, for he plainly ſuppoſes that the puniſhment 
aroſe from the cruelty of the Chief Juſtice, whereas it was only the com- 
mon ſentence in caſes: of high treaſon, for which theſe rioters were pro- 
bably indicted. 

Dt appears, by © one of Pliny⸗ s Letters, that a Roman ſhve could 


not be made free, but by moſt expreſs words of manumiſſion, © ſcribis 


mihi Sabinam (que nos reliquit hæredes) Modęſtum ſervum ſuum nuſquam 
& liberum efſe juſſiſſe, eidem tamen ſic adſcripſiſſe, legatum Modefto, quem 
6 &« ierum 
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violence; and the 8th chapter ſupplies in ſome meaſure the 
deeds which were loſt or deſtroyed during theſe inſurrections; 
the occaſion of which part of the law aroſe from the rabble 
having ſet fire to the inns of court. As for the laſt proviſion, it 
was neceſſary, and therefore juſt ; but the making void a manu- 
miſſion, under pretence of its being extorted, could only become 
part of a ſtatute, which had exempted thoſe from proſecutions, 
who had executed criminals without a fair trial, and who were 
therefore themſelves the more capital offenders. 


cc 113 efe jufh Quæris quid ſentiam ? contuli cum prudentibus : 


t convenit inter omnes, nec libertatem deberi, quia non fit data, nec 


“ legatum, quia ſervo ſuo dederit.” Pliny, lib. iv. epiſt. 10. He very 


nobly follows, however, the intention of the teſtatrix. 

The Romans had a cuſtom of enfranchiſing their ſlaves juſt before their 
death ; which, I believe, hath not been taken notice of * thoſe who 
have written in illuſtration of the civil law : 

« Ne tamen ad Stygias famulus deſcenderet umbras, 
c Ureret implicitum cum ſcelerata lues, 
& Cavimus, et Domini jus omne remiſimus ægro, 
«© Munere dignus erat convaluiſſe meo; 
4 Senſit deficiens ſua premia, meque patronum 
“Dixit, ad infernas liber iturus aquas.“ 
Martial, lib. ii. epigr. 102. 


The Chineſe frequently enoble after deatk. See The Orphan of Chao 


amongſt the Chineſe Miſcellanies. 
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with regard to the trials of the rioters obſerved upon already, it 


of York, Robert de Vere, and Michael de 1a Pole, that they had 


vol. iii. 
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STATUTES MADE AT WESTMINSTER, 
8 Rich. II. A. D. 1364. 


THE adrainifiration of juſtice was very Te during the 
infant king's minority. Beſides the proceedings of Tręlian, 


was one of the articles of impeachment. againſt the archbiſhop 


taken from ſeveral parties large gifts and preſents, in order to 
procure deciſi ions in the courts of law by their influente over 
the judges ; it is therefore enacted by the 2d chapter of this 


ae that no one ſhall be de of aſſiſe in his own county [7]. 
% The 
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[.] Du Halde informs us, that no o mandarine | in China can decide any 
law- ſuit in the province in which he was born. Mr. Blackſtone hath 
alſo obſerved, in his very learned and valuable Commentaries, that, 
by the civil law, the offence of becoming a governor in the province 
of one's birth is ranked with that o& acrilege. Blackſtone” s Comm. 

By 20 Rich. II. ch. iii. no perſon of the county, whether grand or 
petit, is permitted to fit on the bench with the juſtices of aſſiſe, and pro- 
bably from the ſame jealouſy ; by the ancient rules of the parliament of 
Paris, no member of that body may frequent the houſes of princes, or go 
to the Louvre. It is not uſual with us at preſent for the puiſne judges to 
go to court, Bruſſel, in his Treatiſe on Fiefs, cites. the following lines. 
from Gunter, to prove that the Emperor Frederic the Firſt followed the 


fame plan in the painting his judges. T. i. p. 506. 
cunctaſque per urbes 


Pd 


« Electos in jure viros verique ſequaces 
Impoſuit, medio qui cuncta negotia juris 
Limite diſcuterent; nec eos ex urbibus iiſdem, 

/ Ne favor aut odium ſenſus corrumpat eorum, 
Sed magis ex aliis ad munera- pulchra vocatos 
4 Elegit, facra vel delegavit ab ula,” 
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The Fe chapter directs, that they ſhall not take reward or pre- 
ſent from any one, except viduals or drink of a very ſmall value, 
which permiſſion was neceſſary, from the markets in country 
towns not being ſupplied as they are at preſent, The 4th 


chapter puniſhes the judge or clerk who ſhall make a falſe entry, 


or eraſe any part of a record, with fine or impriſonment, and he is 
alſo moreover to make fſatisfaQtion to the party injured by the 
alteration. It is remarkable, however, that this recompence is 
only for ſuch a raſure as might be attended with the diſberiſon of 
the parties, from which it may be inferred that perſonal eſtate 
was little conſidered, as an injury or fraud affecting this ſpecies 
of property ſeems Wn deſerving of puniſhment and repa- 
F 

The laſt . plans whit ations ſhall be tried be- 
fore the conſtable or marfhal, and recites their encroach- 


ments upon the common law to be a grievance to the ſub- 


jet [u]. Many caufes concurred in making this juriſdiction 
odious and oppreſſive. In the firſt place the proceedings were 
upon written teſtimony, always more dilatory, more expenſive, 
and more unſatis factory, than when the decifion depends upon 
vivd voce evidence, as it does in a trial by the common law. 
Beſides this, I cannot find that the conſtable or marſhal had a 


deputy, or judge of his court to aſſiſt him, who was verſed in 


ne civil law by which the proceedings were to be regulated [w]: 
the 


Some have thought that this ſtatute ſhould be repealed, as ſuppofing 
a partiality and bias in the judges : it however relieves them often from 
a diſagreeable ſituation, See alſo 33 Hen. c. 24. Raſtall, 
lu] The puniſhments inflifed by the court of the earl marſhal were 
often very ſevere. For example, Hollinſhed ſays, that ſtrumpets were 


frequently ordered to be dragged at the tail of a boat from one fide of 


the Thames to the other. Vol. i. p. 185. 10 
[] In a commiſſion to the earl marſhal, in the ſeventh ar of Charles 


= the Firſt, there is bot one civilian (Sir Henry Martin), many of whoſe: 
decr 
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the parties therefore were always applying for prohibitions to 
the courts.of common law, and the ſuit became doubly expenſive 
by being afterwards” litigated before another juriſdiction. This 
court hath ſcarcely a cauſe at preſent, the buſineſs having been 
greatly diminiſhed by the loſs of the French provinces, as the 
Juriſdiction chiefly took place in contracts entered into out 


of the king's dominions. As for the trial by duel, the 
laſt inſtance is that of Lord Rea and Mr. David Ramſay, 


when the court was held by the earl of Lindſey then con- 
ſtable, together with the earl of Arundel as earl marſhal of Lag 


land [x]. 
Ruſhworth informs us, that the lord marſhal ſpoke in defence 
of the court of chivalry, and the manner of proceeding therein 


decrees were reverſed by the Houſe of Lords during the years 1641 
.and 1642 ; in one inſtance he was obliged to make reſtitution to the 
party injured. Journals of the Houſe of Lords, June 5, 1641, et al. 

The patent to the conſtable and marſhal runs, * that they ſhall deter- 
“mine ſummariè et de plano, fine 8 et figurà judicii.“ Nicholſon, 
p. 181. 

The word conſtable is derived from Comte d'sRable, or the officer who 
was to have the care of the king's ſtable : hence he prefided at Tourna- 
ments and theſe ſorts of trials. 

[x] The title of this chapter of the ens is, What ſuit ſhall be diſ- 
cuſſed before the Conſtable and Marſhal of England; and hence one of the 
great arguments in Dr, Oldys's caſe (reported in Shower's Parl. C.) is, that 
the court cannot be held but before both of theſe great officers. It being 
a parliamentary deciſion, it is impoſſible to know what weight this argu- 
ment had in the Houſe of Lords. See alſo on this head a letter from 
Selden to Archbiſhop Uſher ; Selden's Works, vol. ii. p. 1704. There 
is likewiſe a very complete and able treatiſe, with regard to the court of 
the Conſtable and Marſhal, among Mr. Petyt's Manuſcripts, vol. xxxvii. 
p. 71, et ſeq. which ſeems, by the conclufion, as alſo by the character 
of the hand-writing, to have been written in the reign of Charles the 
Firſt, See alſo a treatiſe of Sir John Burgh, on the ſame ſubject, vol. 
x11, where there is a comment on the preſent ſtatute, 


accordin g 
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according to the cuſtom of arms [J: * That in theſe latter 
« ages the trial by duel had indeed been not frequently uſed, but 
«that this was to be attributed to the good government of the 
& kings of England; and added, that it was an error to apprehend 
de that, as ſoon as an appeal is brought, it was preſently to be 
decided by duel ; whereas duelling was the ultimate trial of all. 
& others; and even then it was in the arbitrement of the court, 
« whether it ſhould be granted or not.” After this follow all. 
the proceedings in. this appeal; and it is remarkable, that the 
defendant Ramſay, in his anſwer, alleges that the bill and ap- 
peal [z] was-and is falſe, and that the appeHant Lord Rea did /ye- 
falſely, which is ſuppoſed by ſome to account for the he direct 
being always followed by a duel even to this day. 

I have had occaſion on the ſtatute (incerti temporis) De magnis 


affifis et duellis, to mention a reaſon which might have reconciled: 
this extraordinary kind of trial in ſome meaſure to ideas of 
Juſtice, and, at the ſame time, took notice of an inſtance, from 
Grafton's Chronicle, which muſt have made it infinitely ridi- 
culous. There are not wanting eircumſtances to excite laugh- 
ter in the very minute account which Ruſhworth gives us of: 
this intended duel between Lord Rea and Mr. Ramſay.. The: 
court, upon the petition of Lord Rea, permits him to have 
(whilſt in the liſts) counſel, and a ſurgeon with his ointments. 
They likewiſe allow him a ſeat, or pavilion, to reſt himſelf, and: 


[D] Thoſe, who-may have a curioſity to ſee very minute directions, 
with regard to the method of proceeding: in France, when the trial by 
battle was uſed; may conſult Bouteiller's Somme Rural, p. 879, et ſeq» 
publiſhed with notes by Charondas, in 1603, Paris. As alſo Monſcur 
Bruſſel's late Treatiſe on Fiefs, t. ii. p. 993.. The laſt deciſion: of this- 
fort was at St. Germayne en Laye, in the year 1547. Eſſays on the An- 
tiquities of Paris by Saintfoix, t. i; p. 140. Paris, 1263, 12. 

[z] The appeal is brought againſt Ramſay for having had treaſonable 
intentions. 5 
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wine for refreſhment [a]; he is to have, beſides, iron nails, hams 
mer, file, ſciſſors, and bodkin, together with needle and thread, 
After two or three adjournments, the king ſuperſeded his com - 
miſſion to the conſtable and marſhal, and ſo ended the laſt of 
theſe abſurd trials on an appeal of treaſon. | | 
After this we find, in the ſame volume of Ruſhworth, an ac- 
count of a duel in a writ of right, which was ordered. before 
Judge Berkely, in the county of Durham, between Ralph Claxton. 
demandant, and Richard Lilburn tenant, on the 6th of Auguſt, 
1638. As there had been no inſtance of ſuch a deciſion for 
many years before, the king, by an order of council, refers it to 
the judges of the Northern circuit to conſider how it might be 
avoided, but with an intimation that he would not deny this me- 
thod of trial, if it could not legally be prevented. Both parties, 
however, on the day appointed, brought their champions into 
the liſts with their Satoons and and. -bags; but the court, upon 
reading the record, found an error in it, committed by a miſtake 
of the clerk [ſome ſaid wilfully done (5) J, on which the cham- 
pions were not permitted to join battle. Ruſhworth likewiſe 
gives us the opinion of the judges previous to this. The 
« tenant waged battle, which was accepted, and at the day to 
„be performed. Berkely juſtice then examined the champions 
of both parties, whether they were not hired for money, 
and they confeſſed they were; which confeſſion he cauſed to 
& be recorded, and gave further day to be adviſed: and, by the 
King's directions, all the judges were required to deliver their 


** opinions, whether this cauſe was to dearraign [c] the battle by 
* the 


Py 4 


[a] It was this indulgence of wine that occaſioned the death of the 
Poor citizen, as the ſtory is told by Grafton, he having made too free an 
uſe of this kind of refreſhment. 

[5] If it really was wilful, this does not ſeem impeachable. either in the 


judge or clerk, 


lc] Dereſner, in the old N orman French, Ggnifie to Faw or « refuſe 
4 Couſtume 
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cc n upon 2 ane the judges Held; that this exception, co- 
46 ming after battle gaged, and champions allowed and ſureties 
given to perform it, ought not to be received,” 
As this laſt inſtance of a duel between champions on a writ of 
right ſeems to have given ſo much trouble to the king, judges, 


and parties, and was at laſt prevented by a perhaps wilful miſtake 


in the record, it ſeems extraordinary that this abſurd method of 
trial ſhould! not have been aboliſhed by act of parliament : but, 
if there is any ſuch ſtatute, it hath eſcaped me, nor can I find 
ſuch a reference in the common Indexes; though it appears by 
the Journals of the Houſe of Lords, that a bill for this purpoſe 
had been twice read and reported in the year 1623 [9]. 


It is very remarkable likewiſe that the time when the trial 
by ordeal was diſuſed does not appear, as, in the fifth year of 


King John, there is a very particular account of a criminal 
calendar both at Lichfield, and Lincoln, wherein ten or twelve 
criminals, being mal crediti by the jury, are ordered to purge 
themſelves either by fire, or water. One of theſe priſoners was 
hanged, becauſe he would not ſubmit to this kind of defence; 
and another, being a woman and ſick, is permitted to deferr the 
purgation by water. The expreſſion, with regard to the trial by 
fire is, portare ferrum le]; the nente witch into water ſeems 


chan reformee de Normandie, vol. 1. p. 107. Spenſer, however, 


uſes this word as ſignifying preparation for battle : 
« Therewith they gun to hurtlen greedily 
“ Redoubted battayle, ready to darrayne. Book i. c. 4. it. 40. 


15 [4] See the Journal of the 19th of March, 1623. 


[e] Petyt Mfſſ. vol. i. p. 110, et ſeq. We find traces of a ſimilar 


method of trial amongſt the inhabitants of ancient Italy. 
“Summe Deũm, ſancti euſtos Soractis Apollo, : 
© Quem'primi colimus, cui pineus ardor acervo 
cc Paſcitur, et medium freti pietate per ienem, 


wi Cultores multi premimus veſtigia pruna.” 
Eneid, J. xi. I. 785. 
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to be the remains of the other method of proving the criminal's 
INNOCence. 87 3124 
A writ to the juſtices in eyre . the counties of Weſtmoreland, 

Cumberland, and Lancaſhire, which iſſued in the ſecond year 
of Henry the Third, makes indeed mention of ' theſe methods 
of deciſion having been forbidden by the Church of Rome, in the 
crimes of larceny, murder, and arſon ; after which it direQs, that 
the criminals, for ſuch offences, ſhould only abjure the realm; 
ſo that poſſibly from this time the trial by ordeal was generally 
diſuſed in England, in conformity to the eccleſiaſtical law [e}. 
Monteſquieu ſuppoſes, that our anceſtors ſeldom retained any 
marks of this puniſhment, becauſe, being leſs effeminate than 
their deſcendants, their hands were ſufficiently callous to reſiſt 
the fire, It is ſcarcely neceſſary to refute ſo ridiculous a ſuppo- 
ſition ; I ſhould myſelf conceive, that the prieſt or judge; from 
the circumſtances of the priſoner's guilt, made a diſcreet uſe of 
heating the iron. Something like this happens now, when a 
criminal is branded; and it was a regulation of the Anglo-Saxon 
law, that no one was to enter the church after the fire began to 


burn [/. 


ſe] Petyt MT. vol. ii. p. 144. as alſo p. 1 59, et ſeq. 
EF] WR p. 7. 
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HI : + Rt after a ſhort writ to the ſheriff with directions 
to proclaim it as an act of parliament [8], conſiſts merely 
of a very long commiſſion to the dukes of Gloucefter and York, the 
chancellor, and others, to examine into the ſtate of the king's 
courts, revenues, grants, and officers fees, with this moſt extra- 
ordinary power, 10 determine and regulate as they Hall think "oh ah 


where no remedy is given by the common law. 
Dr. Brady, in the third volume of his Hiſtory, informs us, that, 


at the cloſe of the parliament-roll of this year, there is an entry of 


the king's making open proteſtation with his mouth, (that nothing 
« which had paſſed during the ſeſſion ſhould prejudice either him- 
« ſelf or his prerogative,” This curious particular is confirmed by 
the preamble of 21 Rich. II. ch. ii. which repeals the above- 
mentioned moſt unconſtitutional commiſſion, with a recital, that 
it was extorted from the king by the duke of Glouceſter and the 
earl of Arundel, who ſent a great perſonage [G], to deliver this meſ- 
ſage to him, that, if he would not give his aſſent to the com- 


[e] This parliament is, by ſome of the old hiſtorians, ſtyled the parlia- 


ment which wrought wonders; and by others, the mercile/s parliament; which 
_ laſt appellation they ſeem by this law to have beſt deſerved, 

[5] * Un grant perſon, pier de la terre,” in the original French. I 
ſhould i imagine that this expreſſion of Pier de la terre, or, as we ſometimes 
ſay at preſent, Peer of the land, was originally uſed to diſtinguiſh a Peer of 
England, from the Pairs, or Peers, of the French provinces, who were 
frequently employed by the kings of this country before we had fortu- 
nately loſt theſe very inconvenient at appendages. 
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H E 5th Bt. of this Natute N lte i in e inge the 
T admiral [i] and his deputy [4] hall meddle. The encroachments 
of this Juriſdiction ſeem to be a natural conſequence of thoſe of 
the conſtable and marſhal complained of before: One great office 
is very apt. to follow the example of another which claims ex- 
traordinary privileges, eſpecially if they have, been aſſerted for 
ſome time with impunity, eee, from the common law. 
ind. at 64 Argue not the uſe— e YEg | | 
(as, Leur ſays Jit is ſufficient that it is prey a Bos, or 


diſtinguiſhes any perſon in office from the other members-of 


the community in which he lives; after this, if it is not 
only uſeleſs, Bot ed inconvenient and Ng 8, it ſeems 


7 11 HEE I DFE, 


ri Popliniers, m hls . de h Nene ow that the word odmiral* 
is by ,no, means confined to ſignify; a ſea- officer; and cites Monſtrelet's 
Chronicle for making uſe of the term adiniral des arbuliſtriers. Amiraldus 
Aſcaloni, amiraidus Ceſareæ, amiraldus Ptolemaidis. Godefrido Duce 
Geſta Dei per Francos, t. i. p. 297. On. the other hand, the Speaker 
(during the time of the common wealth) writes to the generals. Blake 
and Popham, commanders of the fleet. See Rymer, vol. ix. part ii. 
p- 139+ A. D. 1659. It appears alſo by ſome verſes. of Euftache Deſchamps, 
who wrote in the time of Charles the Sixth of France, that there were 
then knights in the ſea ſervice, as well as in that of the land, 85 
* Pons ſont les Chevaliers de n | 
“ Bons ſont les Chevaliers de mer.” 3 
[4] By deputy, here mentioned, is meant the judge of the 1 q: 


there is a very able argument of Sir Leoline Jenkins on this ſtatute before 


the Houſe of Lords, in anſwer to Lord Chief Juſtice Vaughan. Wane! 8. 
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rather to add to the obſtinacy with which it is  infiſted 
upon [/]. 1 1 F. . A 74 14 | 14 12 

As it was 1 intention /of che legiſlature to eircumfefibe the 
admiral's juriſdiction by this ſtatute, the total filence of the pre- 
arable, with regard to the warrants for r preſſing 1 mariners, ſeems 


very 


I The chang jucidiQions 3 in many corporations are both highly 
inconvenient and expenfive to thoſe who claim ſuch a privilege ;, i it is be- 
lieved, however, that there hath never been an inſtance of an application 
from a corporation to be confidered as Part of the county in a which the 
town is ſituated, f 

[1 This word was anciently ſpelt hreſing, and baleqtently? being 
derived from the French empreſter, ſeems to imply a contract on the part 
of the ſeaman, rather than his being compelled to ſerve. The firſt uſe, 
that I have happened to meet with, of the term preſs, as applied to 
mariners, is in a proclamation of the 29th of March, in the fourth year 
of Philip and Mary, which recites, © that diyerſe ſhipmaſters, mariners, 
sand ſea-fareinge menne, lately prefied and reteyned to ſerve her Majeſtie, 
© had withdrawn themſelves from the ſayd ſervice, &c.“ Coll. Procl. 
vol. ii. p. 144. [ew DOE. . Antiq. The penalty by this NR | is 

death, 

See alſo another proclamation in the ſame collection, p. 1 5 1. where 
the word uſed, however, is empręſted. 

By a proclamation of the 15th of May, 162 5, the word el: is ap- 

plied to ſoldiers in the king's ſervice : and by another of the 18th of 

June, 1626, the ee * e mariner Hen preſſe wy to 
« ſerve the king.“ 7 

By a proclamation likewiſe, of the 17th of February, 1627, preſſed 
ſeamen are ordered to be billeted in the neighboured of Eime-bouſe, 
Blackwall, &c. ibid. | | | 

Sir Edward Coke hath ſomewhere made obſervations upon the law. 
maxim, © that the king is entitled 10 every man's ſervice;” to which he 
adds this refiri&ion, that the ſubje& muſt be employed within the four 
ſeas ; it is very extraordinary, therefore, that the caſe of the ſeaman, being 
perhaps ſent to the antipodes, ſhould have then eſcaped him. The reaſon 
of this ſeems to be, that there was not often occaſion formerly to employ 
them (in the ſervice of the government) on diſtant voyages. If one 

might 
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very remarkable, as well as that of the judges in their arguments 
with the civilians before James the Firſt in council [a]. This 
is well known to be the greateſt hardſhip that an Engliſhman 
is ſtill obliged to ſubmit to in this otherwiſe-free country, 
which neceſſity alone can juſtify towards thoſe, to whom we 
owe our national importance, and on whom we muſt rely for 
its continuance. I do not mean by this to intimate that the 
preſſing of mariners is not ſupported by uſage and precedents, as 
far back in our hiſtory as records can be found, many of which 
are referred to in the caſe of Alexander Broadſoot, who was indicted 
for murder at the gaol-delivery for the city of Briſtol in 2743. 
Mr. Juſtice Foſter, who at that time was recorder of Briſtol, 
hath publiſhed a very elaborate argument on this head, and hath 
fupported the opinion which he then gave by authorities chiefly 
from Rymer's moſt valuable collection. As the law in theſe 
great , conſtitutional | points ariſes. from ſuch precedents, it 
ſeems to be an omiſſion, if the whole records (provided 


the length be not very great) are not printed together with 


ſuch argument, or treatiſe, as an abridgement often miſtates 


mĩght be allowed to cite Shakeſpeare on a point of law, it may be ſup- 


poſed, that, in the time of Queen Elizabeth, ſhipwrights as well as ſeamen 


were thus forced to ſerve: | 
„Why ſuch impreſs of ſeawrights ? | Hamlet, act i. ſc. 1. 


If it be faid that the ſcene of this play lies in Denmark, it muſt be re- 
collected, that Shakeſpeare generally transfers Engliſh manners and cuſ- 
toms to every part of the globe, in which he chooſes his characters 
ſhould act. 
Richard the Third, in the year 1484, iſſued a eommiſſion to Thomas 


Daniel, ſurveyor of his Works, to take and ſeize for uſe within this 


« realm as many maſons, bricklayers, and other workmen, as ſhould be 
* thought neceſſary for the haſty expedition of the king's works within 


« the Tower of London, and palace of Weſtminſter,” Stowe's London, 


vol. i. p. 79. ed 1720. | 
Lu] See the Fourth laſtitute, c. xxii. 
or 
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or miſleads 3 and few: will ne ehe trouble to examine” the ori: 


gina. 
In the firſt order which 18 ned; the moſt iter bart per- 


} 


' haps, to prove the power of preff Ng, is not ſtated. The com- 


miſſion is in the twenty-ninth year of Edward the Third, and it 
is thus abridged: William Barrett, commander of the ſhip 
& Julian, had a commiſſion to make choice, and take up in the 
« counties of Kent, Eflex, Surry, and Suſſex, thirty-ſix ma- 
% riners, and put them on- board his ſhip, in order to proceed 
« with the Prince of Wales, on an expedition to Gaſcony.“ 
Upon examining the original in Rymer, after this follows : Et 
ad omnes quos in hae parte contrarios invenerit, ſeu rebelles, ca- 
& piendum, et pr iſonis noſtris mancipandum, et in eiſdem propane] 
* quouſque de eiſdem aliter duxerimus demandandum [o].“ 
muſt likewiſe take the liberty to ſay, that ſome authorities bs 
tive to the power of preſſing have eſcaped the learned judge, 
which I have happened to meet with, though not after making 
ſearches with regard to this particular queſtion, 
And firſt with regard to the power of prefling for the land 


ſervice, of which there were, formerly precedents [p]. In the 
forty- 


[0] The moſt general preſſing warrant, which I have happened to meet 
with, is in Carte's Rolles Gaſcognes, tom. ii. p. 151. It is thus entituled, 
% Ne omnibus navibus et marinariis de admiratu occidentali arreſtandis, 
© in refiſtenti4 inimicorum Franciæ, qui ſe parant tam ad villam Calgſia, 
et alia caſtra ibidem obfidendam, quam ad regnum * invaden- 


4 dum.” 


[p] There i is, in · Carte's Rolles Gaſcognes, an order thus entituled, © De 
« miniatoribus arreſtandis, ad deſerviendum domino regi,” p. 276; and 
it appears by the title of another order, p. 153, that theſe miners were 
generally taken from the Foreft of Dean, having been probably employed 
in the coaleries there. We hear indeed little of theſe or other mines fo 


early in the Engliſh hiſtory. I ſhall have e wie, i in ſome ob- 
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forty-ſeventh year of Henry the Third an order iſſued to the 
ſheriff of eech county, that, taking to his alſiſtance the Cuyftos 


fern o on the third of Henry the Sixth, to take notice of a commiſſion 


empowering the preſſing as many labourers as ſhould be thought ne- 
ceſſary to aſſiſt in the works carried on in Lyndſey Hundred (in Lincoln- 


ſhire) to keep off the ſea. There is alſo, in Rymer, an order of Henry 


the Sixth, to authorize certain perſons to preſs minſtrels in ſolatium regis : 
thoſe who were the objects of this very ſingular preſs-warrant (if I may 
ſo term it) did not probably diſpute the authority : it remains however an 
inſtance of the extraordinary powers aſſumed, though by a weak king, 
De miniſtrallis propter ſolatium regis providendis. 264 
Rex dilectis fibi Waltero Haliday, Roberto Marſhall, 8 


ht Whkes, et Johanni Clyff, ſal. 


cc Sciatis quod nos, conſiderantes qualiter quidam miniſtralli nostri jam 
« tardè viam univerſæ carnis ſint ingreſſi, aliiſque loco ipſorum propter 


60 ſolatium noſtrum de neceſſe indigentes, aſſignavimus vos ad quoſdam 
e pueros membris naturalibus elegantes, in arte miniſtrallatuũs inſtructos, 
* ubicumque 1 inveniri poterunt, tam infra libertates quam extra, capiendum, 
« et in ſervitio noſtro ponendum.“ 5 Rymer, 34 Hen VI. 

Edward the Fourth, in the fourteenth year of his reign, iſſued an or- 
der © arreſtare et capere Aurifabros pro apparitibus perſonæ regis.” 
Rymer, vol. v. part iii, p. 30. This king is well known to have paid 
great attention to the magnificence of his dreſs. 

It ſhould ſeem alſo, that even ſo late as the reign of Edward the Sixth, 
whenever a boy had a promiſing voice, he was forcibly taken from his 
parents, to be educated as a choriſter for the king's chapel, I infer this 
from ſome lines, in a poem of Thomas Tuſſer, Gentleman, entituled T7 he 


Author's Life, printed in 1577, 4”. 
6 Then for my voyce, I muſt (no choyce) 
„ Away of force, like poſting horſe, 
For ſundry men had placards then, 
* Such childe to take.” | 
The Patentee in King William's time, 3 a diſpute with Dogget the 
actor about articles, procured, a meſſenger from the Lord Chamberlain's 
office to fetch him up from Norwich. He was releaſed, however, by Lord 
Chief Juſtice Holt on being brought up by habeas corpus, and this pro- 


"ung was much cenſured by the Chief Juſtice, Gibber's Life, p. 205. 
Xx". Pacis, 
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Pacis, he ſhould collect out of every townſhip at leaſt four able- 
bodied men, who were to repair to London on a particular 
day [ b. Even ſo late as the year 1596, Stowe mentions, that a 
thouſand men were preſſed for the land ſervice; they were 
afterwards indeed diſcharged, inſtead of being ſent to France as 
intended; and the chronicler, who ſtates the fact which happened 
in his own time, does not even hint at a doubt about the legality 
of this meaſure P]. It is likewiſe aſſerted in Ruſhworth's Col- 
 kQions [r], that the power 10 eſe 3 is not to be diſputed. 


[p] Petyt MA. vol. ix. p. 157. 
[9] Stowe, p. 709, and 769. This extraordinary and illegal power was 
aſſumed by Queen Elizabeth at the latter end of her reign, when from year 
to year ſhe ſeemed-more determined to convince her ſubjects, that ſhe wwas 
the daughter of Henry the Eighth. It muſt be admitted, however, that the 
parliament ſeems to recogniſe ſuch a power in the queen by the fifth of 
Elizabeth, c. v. ſ. 41. Sir John Falſtaff, i in the firſt part of Henry the 
Fourth, fays, “I have miſuſed the king's preſs damnably ;” ſpeaking of 
it as a known practice. See Act iv. Sc. 2. In the ſecond part of this 
play indeed, when Falſtaff brings his recruits before Juſtice Shallow, it 
thould ſeem that there were ſometimes temporary laws for raiſing men as 
hath not been unuſual of late years. Raſtel's Statutes, however, furniſh 
no ſuch inſtance during the reign of Henry the Fourth, 

[-] Ruſhw. vol. iii. p. 77. in Append, The paſſage is taken from 
an argument of Mr. Mates of Lincoln's Inn, 4 Charles I: it need not 
be here obſerved, that there is no ſuch power to preſs ſoldiers ; at preſent. 
Cee Hale's Pl. Cr. vol. i. p. 147. with regard to an Iriſh ſtatute of 
13 Hen. VI. cap. vii. againſt ing or levying ſoldiers upon the ſubject, 
which was ſometimes practiſed by the lord deputies and their council. 
This became- one of the articles of impeachment againſt Lord Straf- 
ford. Ibid, Lord Herbert of Cherbury mentions, that himſelf and 
the earl of Oxford intended to raiſe two regiments for the Venetians, 
without ſeeming to have aſked any leave from king or parliament: for this 
purpoſe. Memoirs, p. 126, James the Firſt permitted the.Grand Duke 
of Muſcovy to raiſe recruits in England. Harte's L. of Guſtavus 
Adolphus, vol. i. p. 32. | 

A ferryman (if it be on ſalt water) ought to be privileged from being 
| preſſed as a ſoldier or otherwiſe. ny. $ hs > 11. 

There 
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There is alſo an ordinance of the 28th of June, 1659 [s], which 
throws light upon this point, and ſhews the apprehenſion of 
what was ſuppoſed to be law at that time. It is entituled, An 
Ordinauce to encourage Mariners and impreſs Seamen; the laſt 
clauſe of which is as follows; And, laſtly, for the better en- 
% couragement of ſeamen and watermen, to apply themſelves 
« the more willingly. to this ſervice, it is further enacted and 
& ordained, that all mariners, ſailors, and watermen, who have 
C ſerved an apprenticeſhip of ſeven years, ſhall hereby be exempted 
* and freed from being prefſed io ſerve as ſoldiers in any land ſer- 
e vice. This ordinance likewiſe puniſhes the mariners, en- 
deavouring even to avoid the being preſſed, * impriſonment for 


ſix months. 
With regard to the power of preſing mariners, Ruſhworth 


gives us this account of the temporary act of Charles the 


Firſt [z] for this purpoſe. 65 Reſolved, by the Houſe of Com- 


[5] In Scobell's Collection. 

D 16 and 17 Charles I. ch. v. 23. and 26. Ruſhworth, vol. v. 
p- 261. In the forty-ſeventh of Edward the Third, many merchants 
petition the parliament againſt both their ſhips and ſeamen being preſſed ; 
but the reaſon affigned is, that they are kept on-board for a longer time 
than the king will pay them, without the leaſt alluſion to the illegality 
or hardſhip of the prerogative, except as far as they ſuffer in pocket by 
ſuch detention. Pet. in Parl. vol. ii. p. 314. The king's anſwer is, 
« Areſte de navires ne ſerra fait mais quant il beſoigne ; et pariment 
« leur ſerra fait come ad ete uſe reſonablement.” Ibid. There 1s alſo 
a propoſal, which was publiſhed in 1695, by George Everett, in order to 
prevent the miſchiefs and abuſes by diſorderly preſs-mafters, which does 
not impeach the power of preſſing, but only the abuſe of it. See Harl. 
Miſc. vol. iv. This propoſal is addreſſed to the parliament. 

In 1649, an ordinance, which took its riſe in the Houſe of Commons, 
was agreed to by the Lords, entituled, © An Ordinance giving power to 
e the Trinity Houſe to raiſe mariners and ſeamen for the defence of the 
“ king, kingdom, parliament, and city.” See the Lords Journals, 1ſt 


of Auguſt, 1646. 
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„ mons, that there ſhould be a bill to empower preſſing for the 
6 ſervice for a certain time, the houſe being very tender of bringing the 
« way of preſſing into example.” Nath. Bacon, on the other hand, 
in his chapter on the Admiral's Court [a], ſays, “that the lord 
« admiral hath power not only over the ſeamen ſerving in the 
« ſhips of the ſtate, but over all other ſeamen, to arreſt them for tho 
« ſervice of the ſtate ;”” and, by 13 and 14 Geo. II. ch. xvi. it is 
enacted, that no perſon may be preſſed under the age of eighteen, 
or above the age of fifty-five, which "ſeems by implication to au- 
thorize it with relation to thoſe who are between thoſe ages, 

I have thought it not improper to ſtate theſe authorities with 


regard to the great conſtitutional queſtion of preſſing, as the argu- 
ment of Mr. Juſtice Foſter is the only treatiſe to be found in 


the law-books on this ſubject, and is by many conceived to have 
exhauſted all the learning and autliorities on this head. Should 


rhis point be ever agitated in a court of juſtice, he who makes a 


diligent and judicious ſearch, need not deſpair of finding many 
freſh materials; and the ſilence of the common lawyers L], 
with regard to theſe admiralty warrants, ſeems to be one of the 
ſtrongeſt proofs in ſupport of their legality, as well as that of the 
preambles to the ſtatutes, which recite the encroachments of the 
admiral's Ne wN 


* * 
- {34 & 5 


[4] Part | TR p. 16 
[w] Lord Clarendon (in his ele publiſhed Li, mentions the ke 


of preſſing without any kind of reflection, or daubts of the legality of it. 


See p. 341. folio edition, 


i 


- STATUTES 


L 3m | 


STATUTES MADE. Ar WESTMINSTER, 


(* 20 „Rich. I. Stat. 1. A. D. 1396. 


HAVE "0+ 0 obſerved, that the ſtatutes throughout this 
1 reign continue to be capitularies: the three firſt chapters af- 
ford likewiſe an additional proof of the turbulent ſtate of the 
times, and the great abuſes in the adminiſtration of juſtice. We 
find in Rymer, as a prelude to the meeting of this parliament, 
an order from the king to his uncle the duke of Lancaſter (who 
was unpopular from his oppreſſions to the villeyns), to raiſe 
300 armed men, and 60 erbe, for his protection during this 
ſeſſion. 

The firſt * 48 that no one | ſhall ride OE with a 
lancegaye, which therefore muſt have been a weapon of which a 
very improper uſe might be made in a country now diſturbed 
with every kind of riot and diſorder. It! is likewiſe afterwards 
enacted, that no one ſhall carry baler, ne chapelle de fer ; and that 
the ſtatute of Chaperons, made in the firſt year of this king's 


reign, ſhall be put in execution. The word palet is tranſlated 


allet, which ſeems to convey no idea whatſoever: J have lately 
been informed, however, that the word 1s uſed both by Chaucer 
and Shakſpeare, as ſignifying a helmet, which I find likewiſe 
to be confirmed by the following paſſage. in Favin's Theatre 


Ga}: Serbe in his debe ſays, that Richard the Second granted 
the effects of the depoſed archbiſhop of Canterbury to his ſuccefſor, on 
condition that he complied with the ſtatutes made in the twentieth and 
twenty-firſt year of his reign at Shrew/bury and Coventry. Grafton, p. 8. 
We muſt however ſuppoſe the parliamentary roll to be more accurate, 
which ſtates this parliament to be held at Neminſter, now become almoſt 
the only place which had proper accommodations for the Sod 6. rap of ſo 
| numerous an aſſembly. 
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d'Honneur: „des ces morions, caſques, heaulmes, et ſalades [ y].” 
As the Gloſſary to Chaucer derives the word from the Italian 
celata, 1 ſhould conceive, that the beaulme means the more open 
helmet, and the /a/ade that which entirely covered the face. 
| As for the word chaperons, it is moſt improperly rendered hats, 
YH as they were not known or uſed at this time; and the ſtatute 
5 | alluded to is the 7th chapter of the firſt of Richard the Second, 
| by which no one is permitted to wear the livery [z] of another 
under the name of chaperon, which ſignifies a hood. Non de- 
« erunt qui hocce obſervationum noſtrarum damnabunt, carpent, 
| + illudent, irridebunt, quique nos in eo grammaticos potius (at- 
e que utinam non grammaticulos) 12955 juriſconſultos fuiſſe di- 
cent [a].“ 
It may perhaps appear too minute to dwell upon the meaning 
of ſuch words in an ancient law: if they are printed however in 
our code of ſtatutes, it is certainly proper that they ſhould be 
underſtood. Ignorance of terms, uſed in records and books of 
antiquity, ſeems to have occaſioned the word e/cuage or ſeutage 
(in every one's mouth who looks into the early parts of our 
hiſtory) to have been miſapprehended. This is always ſuppoſed 
to be derived from ſcutum; and therefore the meaning affixed to 
this term 1s, a tax paid in commutation. for providing a a ſoldier 


[y] Vol. i. p. 36. 

[z] There are laws againſt the wearing of liveries in moſt of the; coun- 
tries of Europe, in order to prevent dangerous combinations: by thoſe of 
Macbeth, it is even made capital. Hollinſh. Tranfl. of Hector Botthius, 
p- 171. If the officers of the new-eſtabliſhed militia ſhould look upon 
themſelves as a diſtin body from the other inhabitants of the county, 
there are few points which might not be carried by ſuch an aſſociation of 
men living often together, and wearing the ſame ban, which unac- 
countably cements the union. 

[a] Menage's Amcen. Jur. Civ. p. 429. He then defends himſelf by 
great authorities, who have thought it neceſſary to determine _ ſigni- 
fication of words in ancient laws. | | 
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with this kind of defenſive armour [5]. The greater part of the 
ancient armies, after the declenſion of the Roman empire, by no 
means conſiſted of troops thus armed [c]; they had neither the 
practice nor habit which the Roman infantry was enured to, of 
marching under ſuch a weight, nor could carriages be provided 
to relieve them from this encumbrance. In Wachter's Gloſ- 
ſarium Germanicum, the word /chutz or ſchilts is rendered ſagit- 
zator, in the Anglo-Saxon it is cytia [d], in the Belgic ſchutten, 
and in Engliſh Jpooter. The ſetarii therefore ſeem to have been 
only archers, whoſe arms were light, and could be eaſily carried 
by the ſoldiers on a march. It is well known that the Engliſh 
were famous for their {kill in archery [e]; and hence we hear 

ſo 


87 Gunter uſes clypeus for a ſbield, inſtead of ſcutum, and from this 


ce ſhjeld I ſay it might well be called ſcutagium ; as alſo from. the ſervice 


<« being performed cum haſtd et ſcuto. Rel. Spelm. p. 37. See likewiſe 
the Gloſſary to Kennet's Parochial Antiquities, in the article Scutagium. 

[e] The officers might be armed in this manner, and perhaps ſome ſelect 
corps. If ſhields had been commonly uſed, we ſhould find them buried 
in every field of battle, and great numbers in every old caſtle. 

[a] The infinitive ſcotian, in Saxon, fignifies 20 /hoot. 

[e] Roger Aſcham (in his Toxophilus) ſays, that archery was firſt intro- 
duced by the Saxons in the time of Yor/igern, which is an additional 
proof that we muſt have recourſe to the German language for the mean- 
ing of this word. The ancient German word for a ſhield is chili, or 
buchelere, (ſee Schilter's Gloſſ. Teut. in articulis), whence our Engliſh 
words ſhield, and buckler. Thoſe, who carried this kind of armour, were 
alſo called buchalare. I may likewiſe cite Serenius and Verelius's Swediſh, 


Bartholomew's Daniſh, together with. Dr. Davis's Welſh Dictionary, to- 


prove that the word, which fignifies a ſhield in any of thoſe languages, 
hath not the leaſt affinity to ſcutum, but on the contrary to er. 

I have already obſerved, that Aſcham ſuppoſes the Engliſh learned 
archery from the Saxons; and hence, by their ancient laws, there is a more 
ſevere penalty for hurting the finger, which is neceſſary in letting the ar- 
row fly, than from the maiming any of the others. See Schilter, in atticulo 
Briaf. But, to prove irrefragably that we derive archery from the Saxons, 
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ſo much in the very * part of our hiſtory with regard to the 


ſeutagium, | 


The 2d chapter forbids the 3 yeomanry”s N / ] wearing the 52 
of any great man's band [J. s'il ne ſoit menial et familier, ou 
« officer continuel ;'* and the 3d directs that no one ſhall fit on 
the bench with the judge of aſſiſe, which ſhews the influence 
that was ſuppoſed to be uſed with the magiſtrates of thoſe 
times. 

Treft lan, Belknap, Eule, and Bourg be, are names long ſince 
branded, and infamous in our annals: the three laſt of theſe Judges 
are permitted, by the 6th chapter of this law, to return from 


their baniſhment in Ireland, notwithſtanding the ſtatute of the 


the two words bozo and arrow need only be mentioned. Bow comes from 


the German word bogen, and arrow from the Saxon anepe: the French 


words arc and fleche have not the leaſt affinity to theſe Engliſh terms. It 
is remarkable alſo, that Nicetas Choniata, in ſpeaking of the Engliſh, 
who went with Richard the Firſt on his cruſade, tyles them IA merwr- 
@9p0:, ſo little does archery ſeem to have been introduced by the Normans. 
See his hiſtory amongſt the Byzantine hiſtorians, p. 219, ed. Venet. 
Codinus Curopalata likewiſe (who lived later than Nicetas, and hath. 
written a treatiſe upon the great offices, under the emperors of Conſtanti- 
nople) hath the following paſſage with regard to the Engliſh bearing battle- 
axes, and not arrows: x&[& T1) YAWTTRY ul 1y8) TyIAmugi KA TRE HEI 
ev] wy u oſeg, i umor atorAgi[cv, c. vi. ſ. 12. Archery therefore ſeems to 
bave been dropped immediately after the Norman conqueſt, and to 
have been revived by the cruſaders, having felt the effects of it from the 


Saracens, who probably derived it from the Parthians. It is well known, 


that Edward the Firſt was wounded by one of their arrows. 
| F] This chapter hath not been tranſlated in the old editions of the 


ſtatutes: the expreſſion in the original is vadletæ, ou yomen. Borel (in 
his Gloſſary) ſays, that the word valet antiently was applied to the king's 


eldeſt ſon; and hence the valet, or knave, follows the king and queen, 
in a pack of cards, 
[e] In the original, “ Iiverie wy compagnie d'aſcun 8 2 I have 
alceady obſerved upon the fignification of the word feigneur. manmade 
eleventh. 


20 RICHARD I. 345 


eleventh of 'Richard the Second [5]. We find likewiſe that the 
next year the legiſlature reverſed the ſentence againſt Michael de 
la Pole (earl of Suffolk), who had ated in conſequence of Tre- 
filian's and Belknap's opinion, which is declared to have been a 
good and legal one. I cannot therefore but think that much 
injuſtice hath been done to the memory of theſe two judges, by 
the chroniclers writing with a ſtrong bias of party, which is but 
too common with Engliſh hiſtorians. We have indeed, amongſt 
the ſtatutes of this next year, ſeveral very important queries [7], 
upon conſtitutional points, together with the anſwers of theſe 
judges, which receives the higheſt approbation from the legiſla- 


ture, Henry de Knighton, who was a determined partiſan 
againſt 


[3] have looked into the ſtatute, which is a very long one, and can 
find none of theſe names but that of Trefilian ; this recital is therefore 
either inaccurate, or the eleventh of Richard the Second is not com- 
pletely printed, In the Second chapter of the eleventh of Richard the 
Second, the names of three other judges are mentioned, 

Ci] Hayward, in his Life of Henry the Fourth, ſays, theſe queries 
were drawn up by a barriſter, whoſe'name was Blake. Skelton is another 
barriſter, mentioned in the 12th chapter of the twenty-firſt of Richard 


the Second, and is deſcribed as apris de la leie, or © learned and verſed 


« in the laws,” which makes it poſſible, that the word apprentice of the 
law may have been an erroneous manner of filling up the contraction ap, 
de la ley, which meant, perhaps, apris, and not apprentice de la ley. I 
ſhall here ſubjoin the whole paſſage, becauſe it ſeenis moſt clearly to al- 
Jude to a barriſter, as diſtinguiſhed from a ſerjeant:“ Et en meſme la 
* manere Monſieur Thomas de Skelton apris de la lei, et William 
Hankeford et William Breſchele Serjants du roy, demandez par le roi 
10 pour leur advys en cette partie, &c.“ | 

Item ſupplient les communes qu'en cheſcune countee ſoĩent ordainez 
« VI o vlt juſtices de la paix dont les deux ſoient 7 de la ley.“ 
Rot. Parl. 2 R. II. 

The word appertiſes d'armes is uſed alſo by k Rabelais: © par vous ſer- 

e ront faites appertiſes d'armes, non encore venues de noſtre memoire, 


(Kab. t. ii. p. 99. Amſterdam, 1 749, 4to). And Du Chat, the commen- 
Ly tator,- 
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againſt the earl of Suffolk and the judges, gives us, in his * 
cle, a very full introduction to thoſe. interrogatories CJ. 
The parliament of the twenty-firſt [/] of Richard the Soon 
was the laſt held during his unfortunate reign. As he was a 
weak prince and entirely governed by his miniſters, to whom he 
abandoned implicitly the care of all public affairs, it is impoſſible 
to form any idea of his merits or demerits as a legiſlator; and he 
| hath permitted the preamble of one of the ſtatutes of his reign [n] 
to inform poſterity, that a threatening meſſage brought by a 
ſingle peer was ſufficient to deter him from his moſt ſettled pur- 
poſes. He ſuffered in the public. opinion not only from his own 
weakneſſes, but from the tomparative luſtre of the characters of 
his father and grand-father. This prejudice went ſo far, that it 
was inſinuated he was not the real ſon of the Black Prince; and, 
if the Picture which hangs near the pulpit in Weſtminſter- 


tator, cites this paſſage from Froiſſart, wherein the word appert is uſed to 
ſignify expert : © Le duc d'Irelande ſe refreſchit de courſier bon et appert.“ 
The contraction app. may therefore be filled up by appert, and not ap. 
prentice, if appris ſhould be objected to. 

It is not probable likewiſe that the law, RTE IK was ſo liberally profeſſed 
in England, and which had ſuch noble eſtabliſhments, according to 
Forteſcue's account, ſhould have borrowed, for one of its degrees i in 
| ſcience, à term of mechanics and trade. 

[4] See Decem Scriptores, p. 2693, et ſeq. 

{/] Sir Robert Cotton (in his Poſthuma) mentions a ſtatute which paſſed 
this year, That whatever eſcheats to the king ſhall not be diſpoſed of, and 
« that the procurer of any ſuch grant ſhall be puniſhed by fine and impriſon- 
« ment,” Cotton, p. 170. We find no ſuch law however in the Statute- 
book. Mr. Petyt likewiſe cites from the parliament roll of 1 Hen. IV. this 
very heavy charge againſt ia ae the Second: ( fecit rotulos parliamenti 
* pro voto ſuo deleri et mutari.” Petyt, MT. vol. E. P. 2. B. All the 
proceedings in parliament, of the twenty-firſt of Richard the Second, are 
repealed by the firſt of Henry the Fourth; and the eleventh of Richard 
the Second is re- enacted. 


[m] 21 Rich, II, 5 11, already obſerved upon. RE — ——— 
2 | | Abbey 


20 RICHARD II. ; 317 


Abbey is really an original, he certainly had not the complexion 
of his father, as I am perſuaded he had the appellation of the 
Black Prince [n] from his dark hair, and not from the colour of 
his armour. The reſemblance in point of feature and com- 


plexion is more to be relied upon, in proof of legitimacy, than 


any hereditary qualities of the mind, notwithſtanding we are 


told, that 
Fortes creantur fortibus, er bonis, 


Fic we find contradicted by the inſtance of Edward the Second, 


as well as that of Henry the Sixth [o]. I had almoſt ſaid, that 
it is providential for the liberties of a free country, that there 


ſhould not be a long ſucceſſion of great and able kings. If this 
conſequence ſhould not be apprehended by many, it muſt, how- 
ever, be admitted, that it may ſecure, and perpetuate, the general 
liberties of mankind, as it would be impoſſible for any alliance 
or confederacy to reſiſt ſuch an increaſe of power in a particular 
ſtate, as muſt neceſſarily attend the benign influence of a long 


ſeries of wile ſovereigns. 


[1] I have ſomewhere read a paſſage, in one of the old chroniclers, 


where he is ſtyled the Black Prince, before he had diſtinguiſhed himſelf 
in arms ; beſides this, all princes and generals wore the ſame armour for 


the greater part of their campaigns, and yet we never hear of a Blue or a 


Red Prince. To this it may be added, that in England, where he ſeems 
to have obtained this appellation, he could ſeldom have had occaſion to 
wear armour of any colour. 

[0] “Et reputanti mihi, Diocletiane Auguſte, neminem prope mag- 
* norum virorum optimum et utilem filium reliquiſſe clarum eſt. De- 
e nique aut fine liberis interierunt, aut tales habuerunt plerique, ut melius 
e fuerit de rebus humanis ſine poſteritate diſcedere.” Spartian. Severus 
Imperator, c. xx. 3 
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STATUTES MADE AP. WESTMINSTER, 
1 Hen. IV. A. D. 1399 ene 


HE new king's reign opens with a ſtatute which eonfiſts of 
twenty chapters; two of which, the 6th and 13th, relate 

to the improvement and care both of the lauded revenue of the 
erown, as well as the cuſtoms. The firſt of theſe, which directs, 
that, upon application for any crown lands [Pl. the petitioner 
muſt ſet forth the real value, or otherwiſe the grant to be void, 
was probably occaſioned by the very improvident profuſion of 
Richard the Second, either during his minority, or when, by his 
diſtreſſes afterwards, he was not in a ſituation to reſiſt the appli- 
cation of thoſe to whom he was in reality: a priſoner [q]. Henry 


might. 


[e] This is followed by a very ſingular ſtatute of the year 1403, 
declaring that the king will make no grants of lands but to thoſe 
who ſhall deſerve them; and if any one applies, not having proper merits, 
he may be puniſhed at the king's pleaſure, This law, if in force, would- 
greatly leſſen the number of. applications. See Arthur Legat's Caſe 10 
Rep. where the 4 Hen. IV. ch. iv. here alluded to, is ſaid to have been 
the occaſion of introducing the clauſe ex mero motu in grants and patents.. 
Lord Coke alſo adds, that this ſtatute was entitled on the roll Brangpyn,. 
which in. Welſh ſignifies a white crow, and it was called a-crow, pur 
ec ceo que il fuit ſovent vocant; et acquierant;” and blanke, © pur ceo: 
que il ad aulica et candida veſtimenta.” | 

[9] Henry himſelf muſt likewiſe have been much ſolicited for grants of 
forfeitures by thoſe who. had ſupported his cauſe.. In the eleventh year 
of his reign, this king iſſued directions to the ſheriff of Glouceſterſhire, 
which recite, that many annuities. and penſions were paid out of the 
king's revenue in that county both by grants from his predeceſſors, 
and his own, It ſeems, however, that the. ſheriff was by no means 

an 


OBSERVATIONS, Ke. al 
might indeed have revoked ſuch grants, but his title to the 
crown was far from being a good one, and his ſituation in every 
reſpect very critical; it would therefore have been highly im- 
politic to have raiſed new enemies, and diſturbed the grantee's 
_ poſſeſſion, though obtained by improper ſuggeſtions. The regu- 


lation to prevent ſuch impolition for the future ſeems to be a 


very wiſe one; and as I do not find that the act hath been re- 
pealed [7], it ſeems well to deſerve the attention of the treaſury 
at- this day, though ſubſequent. ſtatutes have made conſiderable 


alterations with regard to the grants of crown lands. 


The 13th chapter, which relates to the cuſtoms, ſeems like- 
wiſe to claim the attention of the ſame board, as this ſtatute 
alſo continues unrepealed, and enacts, that the comptrollers and 


ſearchers of the cuſtoms ſhall be reſident in perſon at the port, 


without making any deputy to execute their office [5]. This 


abuſe of turning the cuſtom-houſe offices into fne-cures had 
begun to prevail in the reign. of Edward the Third ; for, by the 
grant of the comptrollerſhip in the port of London to Chaucer 
(and no one hath ſo good a claim to a place of eaſe as a poet [), 


there is an. expreſs condition, that he ſhall not only reſide, but 
I believe it will 


make all the entries with his own hand. 
not be eaſy to find ſuch a condition in a modern patent. 


an honeſt diſtributer of theſe EO WEE for, according to favour and 
affection, he paid ſome of the annuitants ſcarcely any thing, whilſt others 
received the whole which had been granted. See Rymer, vol. iv. part i. 
Po 178. 
[ſr] It is much i by an e ſtatute of the following 
year. 
[5] The officer's being able to pay a deputy out of his fees ſeems to 
prove a conſiderable increaſe of trade, 
D] Rymer's Fœd. The duke of Glouceſter (uncle to Henry the Sixth) 
had an Italian in his - ſervice, whoſe name was Titus Livius, and who is 
recited, in his charter of denization, to have been both Poet and Orator to 


this duke. Rymer, vol. v. part i. p. 37). 
6 The 
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350 OBSERVATIONS ON 
The 20th and laſt chapter contains a general pardon, which, 
amongſt ſome other exceptions, does not extend to a perſon pris 
ove meynovere, being what anciently was ſaid by the crown law- 
yers to be caught in the mainer.” As there was formerly a 
diſtinction between a murder openly perpetrated [u], or in a more 
concealed manner; ſo there was a difference made between a 
larceny, where the thing ſtolen was found in the criminal's 
hand, and where the proof depended upon other circumſtances not 
quite ſo irrefragable. The former properly was termed pris eve 
meynoverc, as in the preſent ſtatute, and not ove mainer, or mainour, 
as it is generally written; the ſignification being, 70 hold, or to be 
 detefled with the thing flolen in his hand [w]. 

This ſeems likewiſe to be the meaning of the words oofengthef 
ad utfangthef, in grants of juriſdiction, The Regiam Majgſfatem 
ſpeaks thus of ſuch courts, © quzdam placita criminalia pertinent 
„ad quoſdam barones, maxime qui habent et tenent eurias ſuas 
* cum ſocco et ſacci [x], furca et foſsa, infangthef et utjangihef.” 

Now 


[u] Beaumont, in one of his plays, hath the ry n : 
* How like a ſheep-biteing rogue taken 1' th' mannor.” 
Which his commentators, not knowing to be a law term, have moſt i igno- 
rantly altered to, © taken i' th* matter.” Rule a wife and have a wife, 

The Greeks termed this apprehenfion of a criminal, en avroÞwp. 

By the old Scotch law, a murderer thus detected 1s ſaid to be appre- 
| hended with the reid hand. 

[w] It is called, by Bracton, Bondbabend, which amounts to the ſame, 
or having in the band. Thus alſo, by the Speculum Suevicum, “ delic- 
e tum illud eſt Handgetat, in quo quis dum id committit deprehenditur.“ 
c. ccexi. ſ. 1. Cotgrave ſays, that meinouvrer is an old Norman word 
for Holding. | | 

[x] See a better explanation of the meaning of theſe terms in Hickes's 
Theſ. vol. i. p. 259. than is to be found elſewhere. The Saxon words 
are ſaca and ſocna, which he renders juriſdiftionem forenſem. As for the 
Furca (or gallows) mentioned above, it is throughout Europe the mark of 
a lordſhip or manor. Voltaire hath ſo many of them, on the eſtate which 

he 
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Now I ſhould apprehend, though the Gloſſaries do not ſupport 


the conjecture, that mfangibef means exactly the ſame with the 
word meynovere, and fi ignifies the furtum manifeſium of Bracton, 
or the thief apprehended with the goods ſtolen in his hand, as 
fang is a Saxon word for the gripe or ft [y]. Some of the 
writers upon the old French law, if my memory does not fail 
me, ſtyle this detection of the thief pris en porzgne. The inferior 
juriſdictions had | conuſance of this crime, when the proof of 
guilt was irrefragable, and beyond a doubt; but, where the con- 
viction depended upon a long ſeries and chain of circumſtances, 
the criminal could w_ be tried before as ac Judges. 


he hath lately purchaſed 1 in Burgundy, that be hath declared he can ac- 
commodate half the kings in Europe, bu: that he thinks them hardly 


high enough for this purpoſe. This is an anecdote, however, which I can- 


not pretend to warrant any further than that I have ſeen it in print. 

The fofa is ſaid by Du Cange to have been a pit filled with water, in 
whick women, convicted of larcenies, were ducked. _ 

[3] Hence Spenſer, ſpeaking of a ſtrong wily Sarrazin, who ſeized the 
unweary traveller, that happened to come near his caſtle, 

And ſome by ſleighte he eke doth under fange.“ b. v. canto ii. ſt. 7. 

Infangthef and utfangthef will therefore ſignify a juriſdiction of trying 
every kind of larceny, whether the thief be detected with the thing ſtolen 
either in or out of his hand. © The forefeng of a ſiray-bea}} is uſed, pro 
5 pecudis errantis comprehenſione et ejus pretio.“ See the Gloſſary to. 
the Decem Scriptores, in articulo {Forfang ). 
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STATUTES MADE AT WESTMI N STER, 
2 Hen. IV. A. D. 1400. 


b 1 ah A of this collection of ſtatutes is the firſt law 

that makes the offence of hereſy [] capital, which was either 
before this unknown, or the puniſhment left to the cenſures of 
the eccleſiaſtical courts [a]. Hollinſhed [5] informs us, that 
Henry himſelf was rather inclined to favour Wycliff; and 
Grafton [c] mentions his having faid, whilſt he was earl of 
Derby, that princes had too little, and religious houſes too much; 
which unguarded expreſſion 1s ſuppoſed to have occaſioned one of 
the rebellions during his reign. The king had been, in the early 
part of his life, a prince or ſoldier of fortune, and ſeems to have 
had rather libertine principles; he was now however advanced 
in years, and, having a very queſtionable title to the throne, was 
buy no means in a ſituation wantonly to make ſo powerful a body 
as the clergy, his enemies [4]. This x5th chapter is the only 
| | one 


ſz] They called here/j anciently (at leaſt in ſome parts of Europe) any 
particular doctrine, though it did not relate to an opinion upon eccleſi- 
aſtical points. For example, there is a letter of Charles the Sixth of 
France, thus entitled, “ touchant l'hereſie du Tyrannicide ſoutenue par le 
Docteur Jean Petit.“ Nouv. Traite de Dipl. vol. vi. p. 47. This 
Doctor Petit openly maintained, in the ſchools of Paris, the cling 
poſition : «© Quod quilibet tyrannus poteſt, et debet licitè et meritorie, oc- 
« cidi per quemcunque vaſſallum ſuum vel ſubditum.“ Ibid. p. 49. 

[a] By 5 Rich. II. it. 2 ch. v. the ſheriff is empowered to apprehend 
| Sabie preachers of hereſy, but no puniſhment is ſpecified. See however 
Fox's Martyrology, vol. i. p. 575, et ſeq. who aſſerts, that this ſtatute 
never received the afſent of the Commons. 

[HGW 

Fa (8 2 6h 

77 Biſhop ne in his Hiſtory of the ee ſays, that Henry 

the 


. HENRY Iv. 353 


one in the ſtatute which is in the Latin language, and directs 
& all heretical books [-] to be brought to the ordinary; that no 
4 one ſhall preſume to preach without his licence; that, upon 
« ſuſpicion of hereſy, he may impriſon and interrogate ſuch he- 


« retick ; and, upon conviction and refuſing to abjure his hereſy, 


« that he ſhall be delivered over to the ſecular arm, which is 
« to inflict the puniſhment of burning, coram populo, in eminente 


, loco F]. 


It is a well-known rule in the confleatiinn of ſtatutes, that 
the beſt key to the underſtanding of them is to inquire what 
was the eſtabliſhed common law before the new parliamentary 


regulations took place. There is, in the appendix to the ſixth 
volume of the State Trials, a ſhort treatiſe concerning the ancient 


method of proceeding againſt hereticks in this country, whom 


the learned author ſuppoſes to have been puniſhed capitally [g]. 
1 muſt beg leave to queſtion this opinion, however, as well 


as the manner of his conſidering the fifth of Richard the 


Second, which is the firſt ſtatute that relates to hereſy. I have, 


the Fourth, in gratitude to the clergy who had raiſed him to the throne, 
granted them this law to their heart's content, vol. i. p. 24. 

[e] This muſt probably have been aimed at the books of Myclif, the 
principal of which, we find by Rymer, was entitled Trialogus: thoſe who 
may have curioſity to examine further into his do@rines, will find them 
fully ſtated in the Decem Scriptores, p. 2648. : 

[/] Biſhop Burnet informs us, that, notwithſtanding this en 
to the ſheriff to proceed to the execution of the heretick, the king was 
adviſed by his learned counſel to iſſue the writ De Heretico comburendo. 
We find, in Rymer, an order in the year 1214, and ſixteenth of King 
John, De Hereticis in Vaſconid extirpandis; ſtrong expreſſions are uſed 
in this writ, as penitis extirpare, et nequitiam dete/tabilem funditits eonfundere : 
but it may be doubtful, whether it empowered the officer {who is the 
ſeneſchal of Gaſcony) to inflict a capital puniſhment; nor can it be in- 
ferred (bur by POOL that ſuch a writ ever r iſſued from this king 
in England. | 

[g] See allo Hobbes's Works, p. 3 et ſeq. as alſo p. 629, et ſeq. 
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3:4 OBSERVATIONS ON 
in the note below, mentioned the firſt order in Rymer, concern- 
ing the puniſhment of this crime, wherein the expreſſions 
uſed are too figurative and uncertain to argue from; beſides 
this, it is directed to the ſeneſchal of Gaſcony, and not to any 
ſheriff, or civil officer, in England. I do not find any further 
mention of hereſy in Rymer, till the year 1 380, and fortieth of 
Edward the Third, in which a writ ifſues to the biſhop of Lon- 
don to permit him to impriſon a perſon convicted of this offence, 
till he ſhould abjure, which does not even allude to burning, or 
any other capital puniſhment [5]. As for the ſtatute of the 
fifth of Richard the Second, I have read it with great attention; 
and cannot poſſibly draw the ſame inference from it which the 
writer in the State-Trials doth. He ſuppoſes, that in order to 
puniſh a heretick under this ſtatute, it was neceſſary to ſummon 
a convocation, which being often highly inconvenient, the pre- 
ſent act of parliament empowered the ordinary to try this offence, 
Now it is clear, by the writ above- cited of the year 1380, that 
the biſhop alone could convict, but wanted the aſſiſtance of the 
king, or ſecular judge, to puniſh; and as for 5 Rich. II. ch. v. 
it recites, ** that the terrible conſequences of hereſy had been 
e conſidered by the archbiſhop of Canterbury and the convoca- 
tion,“ but by no means confines the conviction to a convoca- 
tion aſſembled; the trial therefore was to proceed as before. 
Sir Edward Coke, moreover, m his third Inſtitute, treating of the | 
crime of hereſy, gives it moſt clearly as his opinion, that the 
fifth of Richard the Second 1s not to be confidered as a ſtatute, 
it wanting the intervention of the Commons. 

But the ſtrongeſt argument, againſt hereticks being puniſhed 
capitally by the common law, ariſes from the preſent ſtatute, as 


| [b] There is 2 Scotch ſtatute againſt hereſy in the reign of James the 
Firſt of Scotland, A. D. 1424, which directs that the biſhop a inquire 
into the offence, and be affiſted EY the ſecular arm, | 


It 


- + HENRY IV. 345-904 
it t directs the criminal fo be publicly burnt [1], which, if it had 
been a known puniſhment. by the common law, would have 
been ſo recited; and then indeed the whole ſtatute would have 
been in a great meaſure nugatory, The clergy, armed with this 
new power, did not long ſuffer this act to continue a dead letter, 
for Thorpe was tried within five years of its paſſing, and the | 
chaplains and clergy, who attended the archbiſhop, conceived 
that they had now not only power to burn, but to drown 
a heretick, 2 abſolutely aaviled this latter metyod of Ca 
ment [&]. 

In rea of wha I have 1 83 advanced, the writ which 
iſſued for the burning of William Sauiree, who was the firſt that 
ſuffered for hereſy, makes no mention of its being agreeable to 


the ancient law [/]; whereas, 1n. the time of James the Firſt, we 
7 find 


[i] A writ, in Mr. Petyt's Collection of Manuſcripts, adds, realiter, 
which direction was probably to prevent the humanity commonly ſhewn 
by executioners to ſtrangle firſt, and burn afterwards, | 5 
( State Trials, vol. i. p. 36. 'F : 
[/ This writ was drawn up by u the two houſes of parliament. See the _ 
lately printed Rolls, vol. iii. p. 459. 2 Hen. IV. . 1 
In the Plowman's Tale (commonly aſcribed to 8 are the fol- 17 
towing lines relative to the proſecutions of ſuppoſed hereticks : 14 
<« Theſe® han more might in England here, | al 1 
„Than hath the king, and all his lawe; | . * 
«© They han purchaſed ſuch powere, TE js | 
« To taken hem whom liſt nor knawe; 1 4 
« And ſay that hereſie is there ſawe, | 1 Cl 1 
« And ſo to priſon wol hem ſende, 6 5 | 
It was not /o by elder lawe, | 15 
God for his mercy it amende. 
“The kinges lawe wol no man deme, 
« Angerliche without an anſwere, 
But if any man theſe miſqueme, 


He ſhall be baitid as a bere; 
OM * Viz. the Clergy. 
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find this addition [1m], which poſlibly may have eontelberdy to 
the opinion that ſuch | a e had been ſo long known! in 
this country. 

In the year 1673. it was debated in the Houfe of Com- 
mons; whether this writ ſhould not be aboliſhed ſn]; and a bill 


for this purpoſe followed four years afterwards. 

How happy is the ſituation of an Engliſhman at preſent, that 
he can conſider this terrible proceſs as a matter of ſpeculation, 
and calmly amuſe himſelf with it as a common point of learn- 

ing, or antiquity! The thunder-cloud is now removed to a ſafe 
diſtance, whilſt it becomes a matter of diſquiſition and curioſity, 
mixed with a pleafing terror. 


© And yet well worſe they wol him tere, 
And in priſon wollin him pende, 

© In gines and in other gere, 
* Whan that God woll, it may amende.” 

n] There is a writ in Rymer, of the year 1410, and the eleventh of 
Henry the Fourth, which recites the burning a heretick to be agreeable 
tothe ancient canon-law: but this could not become the law of England, 
till the preſent ſtatute had adopted it. This early inſtance of puniſhing 

a heretick capitally is rather ſarprizing, as Joſeph Scaliger informs us, 
he was told by Cufas, the great French lawyer, that he was preſent at the 
firſt execution of this ſort at Rome. Scaligerana, p. 102. From theſe 
circumſtances, it could not well have happened before the time of Henry 

the Eighth, 
{nl 5 See Anchitell Grey's Deb. vol. ii, p-. 454: 
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srarurrs MADE AT WESTMI NSTER, 
4 Hen. IV. A. D. 1402. 


HESE ſtatutes, which amount to the number of Thirty- 
five chapters, relate to their miſcellaneous matter, 'The 2d 
chapter, after reciting es entiers coers et les grandes natureſſes, 
which the clergy of England had borne to the king, confirms all 


their rights and privileges; but at the ſame time directs, that the 


words infidiatores viarum et depopulatores agrorum (inſerted in the 


| petition of the clergy preferred to the king in this parliament) 


ſhould not henceforward be uſed in any indictment, and parti- 


cularly, that if any clerk is ſo proſecuted, he ſhll be immediately 


entitled to the benefit of clergy. This part of the ſtatute would 
be abſolutely unintelligible, was it not for the explanation which 
Sir Edward Coke hath given us [“]: izſidiatores viarum were 
hereticks, who paſted up their notions and doctrines in the high- 
ways; depopulatores agrorum were thoſe who ſuffered the glebe to 
continue unimproved, and the parſonage-houſes to go to ruin and 


decay, this being ſuppoled to tend to the depopulation of the 


country. 
I ſhould, from this explanation of the + by Sir Edward 


Coke, ſuppoſe, that the new reformers, being perſecuted by the 
regular clergy, had not reſted, merely on the defenſive, but had 
proſecuted, in their turns, their perſecutors by indictments at 
common law. The clergy attacked the reformers as infidiatores 
viarum, and the reformers carried on eounter- indictments againſt 
the clergy as depopulatores agrorum, who did not repair dilapida- 
tions in their parſonage-houſes. This, at leaſt, is the only ** 
that I can pretend to throw upon this very obſcure law. 


e Third Inſtitute, p. 41 
2: 5 „ The 
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The 11th chapter recites the great decreaſe of 6th in the 
Thames, and other rivers, by feeding hogs with the fry caught 
at the wears, which ſeems to be a very ſingular preamble. There 

is, however, an Iriſh ſtatute of Charles the Firſt, which does not 
permit any hogs to be kept near the ſea- coaſt, becauſe they are 
ſaid to deſtroy the ſpawn; which is much more probable than that 
they ſhould be capable of getting at the fiſh themſelves. Be this 
” as it may, the ſmaller fry of the Thames are uſed at preſent to 
make artificial pearls with the ſcales; and perhaps it is better 
that the fiſh ſhould diminiſh in number than that we ſhould loſe 
ſo valuable a manufacture. It is indeed very doubtful whether 
any of the game-laws tend in reality to the increaſe of either 
fiſh or fowl; and it is remarkable, that in Cornwall, where theſe 
regulations are not put · iu execution, they have more partridges 
than perhaps in any other county of England. The lateſt ſtatute, 
however, with relation to the game, ſhould be moſt ſtrictly ob- 
ſerved, as it preſerves the farmer's grain from treſpaſſes till the 
harveſt is over. 

This collection of ſtatutes cloſes with ſome very ſevere laws 
againſt the Welſh [p], which were occaſioned by Richard the 
Second's having been well received in Wales on his laſt return 

from Ireland [4], and alſo by the rebellion of Owen Glendower. 

From the noble and moſt truly poetical ode, which was occa- 
fioned by the maſſacre of the bards under E the Firſt, it 


[#] The Engliſh at this time held the Welſh in great contempt: the 

| biſhop of St, Aſaph had, in this parliament, adviſed the lords not to ir- 

ritate them $90 much; who made anſwer, ** Se de illis ſeurris adpedibns 
non curare,” Lel, Collect. vol. ii. p. 31. 311. 

[q] See a collection of ancient pieces touching Ireland, printed at Dublin 
in 1757; and, amongſt theſe, the fory of Richard the Second being laſt in 
Ireland, written by a French gentleman, who accompanied him in that 
voyage, and tranſlated by Sir Geo. Carew. 


hath 


4 HENRY IV. 4 359 


hath been generalhy conceived [r], that theſe laws of ſeverity were 
preceded by others ſtill more rigorous during that king's reign. 


1 have already had occaſion to make ſome remarks. on the ſtatute 


of Roteland (or more properly R5ydlan) in the tenth year of 
Edward the Firſt, by which nothing more ſeems intended than 
to eſtabliſh a thorough union both of laws and people. I do 
not mean by this to aſſert, that no ſeverity was uſed by the 
conqueror of Wales; Lewellin, their laſt prince, complains of 
the Engliſh oppreſſion in the moſt feeling manner: Nam nos 
i aded ſpoliati eramus, immò in ſervitutem redacti per juſtici- 
« arios et ballivos regis, amplius quam fi Saraceni eſſemus, vel 
Judi. Denunciavimus domino regi, ſed ſemper mittebantur 
4 juſticiarii et ballivi ferociores, et crudeliores, et quando illi 
« ſaturati erant per injuſtas exactiones, alu de nove mittebantur 
4 ad populum excoriandum, in tantum quod Wallenfis matebat mori, 
6 quam vivere [s]. Beſides this proof of oppreſſion, a hiſtory 
of his own family, written by Sir John Wynne of Gwedir [], 
authoriſes the ſuppoſed tradition of a maſlacre of the Bards ; 


nor could the writer of that moſt admirable ode have made 


[] Humphrey Llwyd (who is generally very accurate in what relates 


to the hiſtory of Wales, or its antiquities) in his Commentariolum, falls into 
this common miſtake. Speaking of the conqueſt of Wales by Edward 
the Firſt, he ſays, © conſtitutis legibus, ne Cambri libertatibus et immu- 
ct nitatibus (quas Anglis ipſe et ſui poſteri conceſſere) gauderent, p. 75. 
He likewiſe ſuppoſes that Henry the Fourth, after the rebellion of Owen 
Glendower, made a ſtatute, that no one, either in courts of juſtiee, or 
their ſchools, ſhould uſe the Welſh language, p. 76. No traces of any 
ſuch law are to be found in the Statute-book. Edward the Firſt is like- 
wiſe charged with having deſtroyed all the chronicles and public records 
in Scotland after his conqueſt of Scotland. See this, however, very ably 


refuted by Sir David Dalrymple, in-a very learned treatiſe upon the ſup- T 


poſed antiquity of the Regiam Majeflatem. Edinburgh, 1769, 4** P- 12. 
[s] Appendix to Wynne's Hiſtory of Wales. 35 
Le] Publiſhed for B. White, 1770, 12. 
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his bard ſo warmly expreſs, or his reader feel, the tyranny of 
Edward, if he had not probably raiſed an indignation in his 
own breaſt by reading of other materials, which I have not 
happened to meet with. I would only ſay, that we have no proof 
of oppreſſion to the Welſh in our ſtatute book [4] till the — 
laws. 

The 27th chapter direQs, that there ſhall be no weſtours, rymours, 
miniſtral, ou autre vagabonde, pur faire kymortha, ou coilage;. 


which, as it hath not been tranſlated, except in part by Raſtell 


who leaves kymortha as he found it, I ſhall render . waer [ww], 


e rhymer, minſtrel, or other vagabond, to make aſſemblies or 


collections. As for the word kymortha, it is plainly Welſh, 


but improperly ſpelt, as there is no ſuch letter as & in that lan- 


guage [x]. The common gloſſaries take no notice of this 
term; upon looking into Richard's Welſh Dictionary, how- 
ever, I find the word cymmorth, which he renders, Belp, or a+ 


fiftance. I am informed alſo that cymmorthau is the regular 


plural of the term cymmorth, and therefore the ſtatute ſeems to 
forbid tumultuous aſſemblies of the Welſh, under the pretence of 
mutual aid [Y]. | 


[u] There are ſome ſtatutes of the ſecond year of this king, with regard 
tothe Welſh; but they cannot be conſidered as laws of extraordinary rigour. 
a] A player at ters, ſignifies a cudgeller. Minſhew ; but an inge- 
nious correſpondent ſuppoſes, that it rather ſignifies @ wwre/tler, from the 
waſt or loins. | 
[x] A correſpondent, however, hath lately informed me, that the 
letter k began to be uſed in Wales at the end of the twelfth entury. 

[3] In the collection of theſe ordinances by Rymer (vol. iii. part iv. 
p. 199), this word cymortha is ſpelt comortha; and in the ſame clauſe, 
which differs in many particulars from that in the ſtatute-book, the 
Welſh are afterwards permitted to make comorthas reſonables, which fa- 
vours the ſenſe in which I have explained this word. There-are like- 
wiſe ſome chapters of theſe ordinances in Rymer, which are not to be 
found in the ſtatute book. The Nova Statuta (printed by Pinſon) yies 
the word comonvaes inſtead of kymortha, 


It 


79 4 HENRY IV. e 


It appears by the laws of Hoel Dda, that there were good po- 
litical reaſons for aboliſhing the Welſh bards and harpers, as 
they were the T yrtæuſes upon every expedition againſt the 
Engliſh Fel 37 Quandocunque muſicus aulicus iverit ad prædam 
« cum domeſticis, ſi illis præcinuerit, habebit juvencum de præda 
« optimum; et fi acies ſit inſtructa ad prælium, præcinat illis 
e canticum vocatum Unbenjaeth Pridain (five Monarchia Bri- 


© 66  taunica) [a].“ 


we 


Gy, 


[z] ee Phillipe Auguſte chaſſa de ſes etats les jongleurs, les ſarceurs, 
ee les comediens, les baladins, et les jOueurs ao Hiſt. Litt. 
de la F rance, t. ix. p. $6 | 

[a] L. i. c. xix. The notes to Hoel Dda's laws give u us no light with 
regard to this old Britiſh ſong, nor have the modern Welſh harpers any 
tradition of an air ſo entitled. The beſt and moſt ancient tune, which 
they have ſtill retained, is called Morfa Rhudlan, where the Welſh 

received a great defeat : the melody is plaintive and good. Chaucer, in 


the Prologue to the Miller's Tale, mentions a tune called The _ Note, 


which ſeems to have been well known at that time: 


And after that he ſonge the Fynge's Note, | : 


* 


Full oft bleſſed was his merie throte.“ 
The ſame poet likewiſe, in the Frankelein's Tale, takes notice of the 
Welſh bards finging to their harps: 


6e Theſe old gentill Britons i in her 82 
E Of diverſe aventures maden laies; 
% Rimed firſt in her mother tongue, 
% Which laies with her inſtrument thei ſonge.“ 


The inſtruments uſed by the Engliſh, in Chaucer's time, were the Ribible, 


Geterne, and Sautrie (ſee the Miller's Tale); and it ſhould ſeem that a 


player upon them attended at moſt of the brezw- houſes as they are called by 
Chaucer, for the entertainment of the gueſts, as the harpers continue to 
do in Wales at preſent. The Engliſh lover likewiſe ſerenaded his miſtreſs. 

The kings of England had, in the firſt year of Queen Mary, both 
harpers and bagpipers in their band of muſick, with a. ſalary of 18. 
per ann. The two harpers, muſicians to this queen, were not Welſh- 
Aaa | | men, 
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„ onSERVAT TIONS ON 


The army being preceded at its bnſet by a bard, or ſinger of 
a particular ſong, is not peculiar to the Welſh. William of 
Malmeſbury ſays, that before the battle of Haſtings, on the part 
of the Normans, « Tunc cantilena Rollandii inchoata, ut mar- 
« tium viros exemplum pugnaturos accenderet 151.“ We like⸗ 
viſe find, Tha N the W nations, "the Scaldi were 


\frike Home, mike Ra its effect in animating alien army, 
if the noiſe of artillery and fire-arms would not ſoon drown all 
inferior ſhouts, | | 

Biſhop Nicholfon, in this” appetit to his Higriesl Lithtry, 


hath given us ſome Curious particulars with regard to the Triſh 


men, as far as can be collected from their names; nor was terre tat 
a Scotehman. See Mi. penes Soc. Antiq. 

[J L. iii. p. 101. But the more complete account i in Haden 
Na eden, Gale; vol. ii. p. 286. Muratori eites a paſſage from an 
bt | old Italian chronicle, which proves that this Tong of Oliver and Row- 
i} 1 | land was not only uſed by armies on an ofſet: the chronicler ſpeaks of 
1 a ſtage, which was erected at Milan, “ ſuper 2 hiſtorines cantabant, 

6 ficut modo cantatur de Rolando, et Oliverit.? Antich. Ital. vol. ii. 
p. 6. Napoli, 1752, 4% Monſieur de la pers hath alſo cited ſome 
ancient verſes, from a romance entitled, De Rones, autrement ap- 
< pelle les Ducs de Normandie;“ which ſhew, that thoſe who re- 
peated military and hiſtorical ſongs, were in great requelt with. the no- 

\ Nr of thoſe times: | 


« Mais je fai auſſi bien conter, | 
„ ten Romauntz, et en Latin, 
« Auſſi au ſoir, et au matin, 5 
60 Devant Contes, et devant Ducs; 
Et ſi reſai bien faire plus, 5 
oP Quant j je ſuis a cort ou a feſte, 
6 Cary Je ſai chanſon de gelte.“ 
Mem. Acad. Inſeript. vol. xiv, p. 582. 
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| bards, whom he repreſents as having obtained great part of 


their lords lands, and who were likewiſe, upon all occaſions, 
very diſorderly. Baron Finglai, who wrote in the time of 
Henry the Eighth a Breviate of Treland[c], propoſes not 


only ſevere regulations againſt rhymers and minſtrels, but alſo 


againſt the famnahs, who, it ſeems, were the Iriſh genealogiſts. 
Hollinſhed, in his Chronicle, likewiſe informs us, that the Iriſh 
. . bard, if he was not well paid for his panegyric, turned libeller 
immediately ; and if his audience was not attentive to his muſick 
or poetry, that he commanded ſilence in the moſt OP 
manner. _ 

Notwithſtanding theſe ſtatutes of Henry the Fourth, the bards 
and muſicians continued in Wales, and had regular degrees in 
their ſcience or profeſſion, as we find by a very curious com- 
miſſion of Queen Elizabeth, which is prefixed to a collection of 
Welſh poems, publiſhed by the Rev. Mr. Evan Evans in 1764 [f]. 


This commiſſion directs that thoſe, who are not real bards and 


muſicians, ſhall be treated as vagabonds: and by an ordinance of 


e in 1656, any minſtrel, or * ſe], who ſhall be 
making 


[c] Amongſt the pieces touching Ireland, publiſhed at Dublin, 1757. 


La] Printed for Dodlley, 4% Drayton, i in his Polyolbion, ſpeaking 


of a Welſh bard, ſays, 
% That at the $/ethva oft obraln'd a victor's pie, 
4 Had won the ſil ver harpe, and worn Apollo's bays.” Song 4. 


Schilier, in his Gloſſarium Teutonicum, under the article BAx pus, 
makes mention of, antiquifimum een (at Straſpurgh) der Meiſter- 
e ſanger (or maſters, and chief ſi ngers),” which probably were the Ae 
of Germany, who had likewiſe a regular inſtitution. 

e] Fidler does not ſignify what we now underſtand by the word player 
on the violin; thus, in Fletcher's Knight of the Burning Peſtle, 

they ſay it is death for theſe falers to tune their rebecks.” 
Thus alſo in Shakſpeare's Taming of the Shrew: 
& call me fidler;” 
Aaaz 
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Rl OBSERVATIONS ON 


ö making muſick 1 in any inn, or tavern, or ſhall aft any one to hear 
1 mijich, is to be puniſhed as a ſturdy beggar. 
The other parts of the ſtature,” which relate to the petniidpaticy, 1 
«a; that no Welſhmen ſhall hold any offices in Wales, except 
they happen to be biſhops; that they ſhall not have any caſtle, 
fortreſs, or houſe of defence ; aud, by the 24th chapter, the 
marrying even a Welſhwoman equally My az an Engliſh- 


4 


Wan: 5 1 
Theſe with bo licked to be laws of rigour ; other cauſes 


however, beſides the rebellion of Owen Glendower, might poſ- 
ſibly have contributed to thoſe odious and diſagreeable diſtinctions 
between the king's Engliſh and Welſh ſubjectss. 

| Notwithſtanding the Conqueſt of Wales by Edward the Firſt, 
and his having introduced, in ſome meaſure, the Engliſh laws by 
the ſtatute. of Rhudhlan; yet perpetual incurſion and depreda- 
tions were made by the Welſh upon the adjacent Engliſh counties, 
which did not perhaps ariſe ſo much from hatred to the con- 
querors, as from its being cuſtomary, in all mountainous diſ- 
tricts, till they are more thoroughly civilized, to invade their 
"richer a, "= | | 


¶ uadei enim veſana bee of; 
who inhabit a more fertile country. When the cattle are driven 


— 


which is applied to a lutaniſt. The violin ſeems not to have been known 
in England till the time of Charles the Firſt; my authority for which is 
Anthony Wood, though I cannot recover the page that contains the 
paſſage I allude to. It ſeems to have been borrowed from the old Welſh 
inſtrument, called a crwth; which is not however tuned in the ſame man- 
ner with a violin, nor are there above two or three perſons now in Wales 
who can play upon it. - | 
[/] This part of the law was probably carried into execution, and ac- 
counts for there being no fortified, houſes, of any. conſiderable antiquity, 
belonging at n to the gentry of Wales, 0 | 
into 
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4 HENRY IV. ” 


into the mountains, the attempt to recover them is attended 
with danger; and, if the pilferer is overtaken, it requires 10 
ſmall number of purſuers to bring them back with ſafety to the 
owner. We find this to prevail more or leſs in all parts: the 
mountain Arabs pilfer g] from the inhabitants of the more 
level countries; the Tartars made the ſame depredations upon 
the Chineſe, till the famous wall was built; and the High- 
landers of Scotland [5] (if not yet thoroughly civilized by 
rr as which both countries owe to the late Earl 


. 


"Tei cc Toe Arabes sen vantent de leurs voleries, comme d'une marque 


ci d'eſprit.” Dapper, p. 295. 

, [5]. There is amongſt the Black Afts a law that does great honour to 
thefe Highlanders, which makes it a capital offence to rob their priſoner ; 
and Leſly, the Scotch hiftorian, ſays, © juſtice (amongſt themſelves) was 
_ © ſo well eſtabliſhed, that the very ruſhes might have guarded the cattle.” 

Which Diodorus Siculus mentions as a mot exemplary proof of tue ſame 

kind amongſt the Cor /1 icans, To re wpoCala THEO eb yeh bo x bendeig pb, 
oog * Tos nelnpevorge Lad. V. ce. 14. 
In the boundaries between two countries, however, violence from 
one quarter naturally produces a return of the ſame rapine ; and there- 
fore we find, during the reign of Henry the Fifth, three different ſtatutes 
for introducing better police into the county of Hereford, which, being 
bounded' not only to the welt by Radnorſhire and Brecknockſhire, but 
to the ſouth by Monmouthſhire (then part of Wales), ſeems to have 
wanted as many regulations as the Welſh coynties complained of in the 
preambles to thoſe ſtatutes. There is, in Wilkins's Collection of Anglo- 
Saxon Laws, one entitled, Senatus conſultum de Monticolis Walliz, which 
he ſuppoſes to have been regulations in the time of ÆEthelſton. The firſt 
of theſe articles is, De inveſtigatione pecoris furtim ablati.” 

Mountaineers alſo have not ſo early a regular ſyſtem of laws. Thus 
the Cyclops, in the mountains of Sicily, are deſcribed by Homer : 
Toon d ur? aYopai, GND ph, Bd: Sefulg eg. 
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366 OBSERVATIONS ON 
of Hardwicke) ſtill continue the ſame iner upon the Low: 
landers [i]. 

I would not by this be deren to is chat the moun- 
taineer is born with a worſe diſpoſition than the inhabitant of 
the more level country; ſuch depredations are at preſent called 
pilſering, as we term the captures by the Algerines act of 
piracyſ[k]. We muſt recollect, however, that the Welſh, con- 
ſidering themſelves as oppreſſed, and in a ſtate of war, had never 
made any treaties [I] of peace with their neighbours, by which 
they undertook not to make fhort expeditions into an enemy's 
country; and for the ſame reaſon that the Algerines have never 
made any ſuch ſtipulation with the Italian ſtates. 

The Mediterranean ſea hath in moſt ages been infeſted with 
ehis kind of free-booter; for Neſtor aſks Telemachus in the 
Odyiley (when he means to receive him with the greateſt civility 


[i] Blaeu, in his account of Ireland, farm, that the inhabitants of the 
uncivilized parts © latrocinaturi preces ad Deum fundunt.“ De la Mo- 
trape likewiſe, in his Travels through Crim Tartary, obſerves, that, pre- 
vious to ſuch an expedition, © ils font une priere domeſtique pour de- 
* mander à Dieu beaucoup de jeunes eſclaves, qu'ils puiſſent vendre, en 
* un mot, toutes ſortes de bon butin. A chaque article de cette priere 
< leurs femmes et leurs enfants reſpondent, Amen.” vol. ii. P. 44+ Hague, 
1727, Folio. 

. (#] Fynes Morryſon mentions (in his travels through Germany) that 
the Engliſh were, at the latter end of Queen Elizabeth's reign, much 
complained of as pirates, © for that which we calle warre at ſea, and the 
* Royal Navy, that, they terme robbery and pirate-ſhips ; neither have 
e they the patience to heare any juſtification or excuſe.” Part i. p. 37. 
London, 1617, Folio. This imputation could not eſcape that moſt 
general of all ſa tyriſts Joſeph Scaliger, who had been in England. 
Nulli melius piraticam exercent, quam Angli.” Scaligerana, p. 226. 

[/] The Algerines obſerve the treaties which they © enter into, perhaps, 


as well as ſome European powers. | | 
Shs | 3 and 
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odd hoſpitality) whdatbtr Be it a pirate; aud Plato obſerves; u. 


_ Yap” "Oftheo; Tby 'Oduoo eg wpoc nr og c AUoNνο &yory Ty 
un e nvTOEv ue m ve pr g NEN h nnew]otury nl. Even 


the Generals of the civilivad Aubenians were by their laws obliged 
0 take an oath to wake incurſions twice every year upon the 


Megareans, Jig a may eres eig Ty Meyapony ef In]. Plu- 


: tarch indeed, in his Lite of Pericles, ſuppoſes, that this law was 


[=] If the illuftrarion of a law, by a citation from a poet, is objected 


to, my beſt anſwer will be (not to dwell on the authorities of Grotius, 


Pufendorf, and other great writers) that it ſhould ſeem, from the oration 


of Zochines againſt Timarchus, the poems of Homer were alwas laid on the 


tables of the courts of juſtice, together with the Athenian laws, and that 
the clerk is frequently applied to by the orator to read both the one and 
the other. It is likewiſe mentioned by Diogenes Laertius, in his life of 


Solon, that a diſpute between the Athenians, and the inhabitants of Sa- 


lamis, was determined merely upon theſe lines from Homer's catalogue 
of the Grecian fleet: | 

Ain & ex Lao ug oryey Suoraidie vice, 

Tric & aywv, iv Abou gc Paroyle; *. 

from which the inferiority. of the inhabitants of Salamis at that time was: 
inferred; and in the diſpute with regard to the boundaries of France and 
Spain, which was ſettled between the two crowns in the laſt century,. 
Petrarch the poet is cited, See Baluzius's Preface to the Marca Hiſ- 
panica, Paris, 1668, Folio. Selden likewiſe refers to Chaucer: in the im 
portant argument of the ſeas being free. It ſhould. ſeem that the au- 
thority of the Greek tragedians was alſo ſometimes appealed to in the 
Athenian courts. of juſtice, as there is a law (in Petit's collection) rw; 
gc yours TW oT AU, Topo Neug, Evgim 19s, . roy pee rig WOASWS 
T&pevzyt.wcuy. Lib. i. tit. i. And hence perhaps their tragedies are ſo. 


full of moral ſentences, the good or bad tendency of which was to be 


examined by the Awowoizul ellas, rather than they were to determine upon 
hs merits of the poetry, as a pit does at reſent. 
2 Petit, Legg. Att. P. 21. 


*- Theſe lines are ſaid to have been foiſted in by Solon on this occafions 
occalioned 
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OBSERVATIONS; Ke. 


* 


1 


occaſioned by the Megareans having killed an Athenian hefald ; 
according to his account however it was inſerted in the oath, 
which the Athenian generals were obliged to take when they 


firſt entered on their office: Tus de 5panyes (ora opervws: Tov 
[ wap opxov) emo,, GTi tou dig a var eros eig TY Meyapneny 
11 e- [9] 


2 es] 5 \ n * 
F r LI ny : — r me 
9 — 1 — — * — — — 4 ES RP POR <1 
* 9 + 7 + 3» — 


1 vol. i. p. 168. ed. Francofurti, 1620. 


STATUTES 


2 70 > 06 369 Jt 2 


STATUTES MADE AT WESTMIN STER, 
3 5 Hen, IV. A. D 1403. 


. 78 # . 4 
fog [3 4 


HE 34 chapter of this ſtatute ditects, that watch ould b be 

made on the ſea-coaſt, in the uſual manner, which I ſhould 

not have taken notice of, was it not to introduce an order, which 

is cited by Prynne in his animadvyerſions on Sir Edward Coke's 
Fourth Inſtitute, ſhewing the Nations commonly fixed upon 
for this purpoſe. Poflibly ſuch beacons might be of uſe [y) 
when an invaſion is apprehended; and this book of Prynne's 
will not probably make part of a captain general, or lord admiral's 
. 1]: "Bb e Tub, 


[9] There is a ftill more e fiogular proviſion by a proclamation which 
iſſued in the twelfth year of Edward the Third) to give notice of an invaſion. 
The ſheriff i is ordered to require ** that in all churches upon the ſea=coaſt 
<« no more bells than one ſhall be rung even on Sundays, or holidays; 
ce but that, upon ſeeing the enemy's fleet, they ſhall ring every bell be- 
« Jonging to the church.” Petyt's Miſcellanea,. vol. i. p. 170. B. Thorn, 
in his Chronicle, alſo mentions a royal grant of a privilege ſuper pulſatione 
fignorum. The reaſon of this licence muſt have ariſen from the bells 


being otherwiſe conſidered as giving a falſe alarm 0 on a ſuppoſed ſight of 


enemies. Dec. Script. 1797 · 
In Norden's Surveyor's Dialogue, one of the articles to be given in 
charge is, At what Beacons Copyholders are to watch and ward.” 
Do 30k. 

(#) It is, perhaps, as improbable indeed, that theſe Obſervations will 

ever make part of ſuch a library, 
4 Ordinance pur ſauvacion des pais de Kent et d'Eſſex, et nomement 
« pur les villes eſteantz ſur la Ryvere de Thamyſe, pur periles qe 
__ * ſojdenement leur purroit avenir pur noz enemys come Dieu de- 
- 8 Ki rin, et auxi pur la ſauvacion de la Nayye eſteant es portz du dit 

« River, 

” Primes, ſoit ordeine al Iſle de Sas un Beken, et a Shoubery e en 
Eſſex un autre Beken. Item, a Hoo en Kent un Beken, et a Fobbyng 
B b b « en 
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370 OBSERVATIONS ON 
'This, being the moſt obvious and f imple method of giving in- 


telligence, hath been practiſed from the earlieſt ages. 


Homer compares Achilles, after he was armed and iſſuing to 
aſſiſt the Grecian army, to fuch a beacon burning in the night as 
a ſignal of diſtreſs in a beſteged town; which, is, therefore, not 
one of thoſe ſimiles 2. longue queu, ridiculed by Perrault, as every 


circumſtance in the alluſion i is appoſite and ſtriking [i. 


The Agamemnon of Aſchylus likewiſe opens by a flave 
bringing the long · expected news of Troy s being taken, by having 
obſerved ſuch a ſignal, which he had watched for many years. 


« en Eſſex un autre Beken. Item, a Cleve en Kent un Beken, et a Til- 


6 bery en Eſſex un autre Beken. Item, a Graveſend en Kent un Beken, 
te et a Farnedon en Eſſex un autre Beken. 


© © Item, qe par eſpecial maundement de per noſtre treſredoute "TIO 


« Je Roy ſoient chargez as viſcountz, conſtables, et autres miniſtres, et 
* avantdites parties de Kent et d' Eſſex, que tous les dites Bekens ſoient 
« haſtivement et covenablement as lieus avantnomez apparaillez et par- 
ec faitz, pur ſauvation des pays avandits, et pur a dite navye. 
ee Item, qe tantoſt qe les dites Bekens ſoient faites, qils ſoient bien et 
ce covenablement veillez, ſibien de jour come de nuyt ſanz faut. | 

© rem, qe les veillours qe pur le temps ſerront as dites Bekenes, et 


© nomement as Bekenes de Shepeye, et Shoubery, ſoĩent de temps en temps 


6 garniz et chargez, qe auſitoſt qils purront eſpier aucunes veſſels d'enemys 
* venantz ove ſei] ou ores devers la dite ryvere, ſitoſt les ditz leur Bekenes 
« de Shepey et Shoubery ſoient mys a fum, en feſantz oveſque c ce fi igne la 
* noiſe de corn et de cri qils purrent faire, pur garnir la paiis environ 
6 pur venir ove lour force au dite: ry vere, cheſcun en  focours d'auters * 
« conteſter lour enemys. ! 

Item, que les paiis avandites ſoient garniz et amoneſtez ſur grevouſe 
< peine que tantoſt qils veient les dites Bekenes, ou les unes de eux mys a 
1c fum, ou gils oient la noiſe de corn ou de cri, quils viegnent preſtment 
« de Jour meillour arraie d' armes tanque au dit ryvere, pur ſauver les 
« villes eſteantæ ſur yeel, come la navye eſteant es Portz, fans damage 
« de nos enemys.“ | 


[Ci] See lliad . ver, 208. 


. 
g 3 
. 


Even 


e ſo late as the reign of % Elizabeth, Sir William Brook 
erected beacons on the coaſt * mat rs the Spaniſh Armada 
was expected. = | 1 20 | 

Mr. Keate 1 likewiſe Gin us, icht the# are uſed to this 
| 67 by the Republic of Geneva; and Rouviere takes notice, 
that they generally conſiſt of large piles of wood ready to We 
lighted, and communicate the alarm [x]. 

The 5th chapter makes it felony to cut out the tongue, or 
pull ont the eyes, of the King's liege people ; offences recited 
to have been daily practiſed; and probably from the grow- 
ing animoſity between the houſes ' of York and / Lancaſter. 
The Coventry act (as it is called) of Charles the Second paſſed, 
indeed, at a time when parties ran high; but that was a ſingle 


inſtance of ſuch a maim; nor did the preceding civil wars. pro- 


duce any ſuch proof of horrid barbarity. Amongſt the perſons 
wounded at this time, Richard Chedder, who was a ſervant or 
officer to Sir Thomas Brook, knight of the ſhire for the County 
of Somerſet, had been beat and blemiſhed [w]: the 6th chapter 
therefore directs, that the perſon guilty of the offence ſhall ſur- 


render himſelf to the judges of the King's Bench; and that, if 


any ſuch aſſault 3 is made upon the ſervant of any other member 
of parliament, the ſame remedy ſhall be gen. to the party 
injured. 

There are two or " hires particulars i in this ſhort chapter which 
deſerve notice; the firſt i is, that Richard Chedder is ſtyled Eſcuyer, 
and yet was a menial ſervant to Sir Thomas Brook; the next is, 


that the aſſailant 1 is led John Salage an Savage, which is 


TA In his account of that Republick. 

[ Travels, p. 1 32. See alſo a map where the places: for theſe ſignals 
are marked, in Lambard's Perambulation of that county. 

CJ In the original, emblemiz. This maim of Chedder's is much dwel 


upon in, the debates of the Houſe of Commons on the Coventry At, : 


See Anchit. Grey's Deb. vol. i. p. 342, et ſeq. 3 
B b b 2 the 
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T BSERVATIONS ON 


the firſt precedent that I find of the alias being uſed; andit is to be 
remarked”: that” the ſtatute of Additions [x] paſſed, the following 
year [y]. Laſtly, this is the firſt inſtance of privilege of parliu- 
ment being mentioned-in the ſtatute · book; and it ſhould ſeem 
that-it was meant only to extend to members or their ſeryants, 
hilft the parliament continued to fit, as in the preamble i it is re- 
cited, que le dit horrible fait ft fa . *. le temps . dit . 


| ment £39 


The 15th and laſt 8 contains a W Sor bie I 
winds not have obſerved upon, was it not to ſay, that the au- 
thors of the Parliamentary Hiſtory have, without cauſe, ob- 
jected, that it does not make mention of the moſt eſſential and 
neceſſary word, that of treaſon. There is likewiſe another par- 
ticular which deſerves notice, that Richard Salage, upon ſur- 
rendering himmſelf, is to make ſatis faction either by the award of 
the court of King's Bench, or by a jury; an ni of Which 
I do not recolie& any other inſtance. 

It ſeems alſo to be a miſtake in moſt ibaa: who ks no- 


tice that the berker. high Wiggbled; the Hllowiog, year, 


A 
[x] Shak{peare \ uſes the word 221 in its true tegal ebe, 


T Where great addition ſwells, and virtue none, | 
&« It is a bloated honour.” Alxs well that ends well. 


bl One reaſon for paſſing ſuch, a ſtatute might have ariſen, from its 
having been a common practice, during the civil wars of this time, to 


change the ſurname for the purpoſe of concealment. Thus the Blunts 
of Lancaſhire took the name of Brook; the Carringtons, that 'of Smith, 


Kc. Fuller's Worthies, p. 31. By the laws of the ſtate of Lucca, if 
any one change his name, he is to be heavily fined; and, if he cannot pay 
ſuch mul&, is tongue his to be cut off. St. Luce. C. Ixxxviii. 

#2] Parliaments then fat but for a few days; thoſe, who have a kaltonty 


to lee how many, may conſult Prynne” $ Brevia Parliamentaria Rediviva: 


the parliament of the ſeventh of this king g having continued their {effion 
nearly a year, it was matter of complain 0 on account t of the payment of 


W231 
* 


the wages. kern Ke 


3 1 . was 


D % NPHHEY n. 273 


Was the famous 8 Indo um [a]. from which this, laws 


yers were excluded; as there is no ſummons to be Found in 
Dugdale for the year 1404, but on the contrary for 1403 when 
this ſtatute paſſed: and this obſervation ſeems to be confirmed 
by the unuſual alternative, given either to the judges or jury, 
to aſſeſs damages by the 6th chapter of | this. ſtatute, which I 
have before obſerved upon. Carte ſuppoſes that the great rea- 
ſon, for the lawyers puſhing in ſhoals to become members of 
parliament, aroſe from their deſire to receive the wages then paid 
them by their conſtituents, whilſt from their profeſſion they 
were obliged to be reſident in London, whereas other members 
could not attend but with a conſiderable expence b]. . 
It is very extraordinary that Forteſcue, who wrote his treatiſe 
De Laudibus Legum Anglia ſo ſoon after this ſtatute, ſhould not 
have taken notice of this excluſion (4: 1 ſhould imagine that 
| it 
LI « Rex brevia direnit vicecomitibus, ne e quoſdam pro comitatibus 
«  eligerent qui in jure regni doi fuiflent,” Tho. Wallngban, p- 371. 
1075 ſays i it was called the  Loyman' 5 Parliament. | 


[8]. Vol. ii. p. _: 
(e Whitelock ſuppoſes that the lawyers were excluded by the crown, 


who apprehended oppoſition from them: this however is contradicted by 


what he mentions previouſly, P+3 57s ; He likewiſe adds, that thoſe who 


will have a nolumus of learned ſenators, muſt have a volumus of uncouth . 


laws. Comm. on Parl. Writ, vol. ii. p- 361, 366. London, 1766. Pride 
the Drayman uſed to ſay, that it would never be well, till the lawyers 
gowns (like the Scottiſh colours) were hung up in Weltminſter-Hall. 
Fab. Phillips on Capias' s, and proceſs of Outlawry, p 316. 

A Proclamation iſſued on the 6th of 5 ul uh and twentieth year 
of the reign of James , the Firſt, 


wy lawyers, who may ſeeke reputation by ſticring needleſs queſtions,” 
| - «A. Prating lawyer (ane of thoſe which cloud 
That honour'd ſcience) did their conduct take; 
2 6 « He talk'd all law, and the tumultuous croud | 
1 * it had hego all goſpel that he ſpake. 


60 At 


in which the voters for members 
of patliament are directed, « not. to chooſe curious and wrangling 
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it-atoſe not from contempt of the common law. itſelf, böt the 
profeſſors of it, who, at this time being auditors to men of 
property, received an annual ſtipend pro confilio inpenſo et 


impendendo, and were treated as retainers 140. Chaucer, in 1 his 


' 


Of maſters had he mo than thryis ten 

% That were of law expert, and curious, 
„ Of which there were a dozin in that houſe, 
Worthy to ben ſtuards of houſe and londe, 
Of any Lord that is in Englonde.“ TR 


4 


It ſhould ſeem hence, that the great preferment, which advo- 


cates at this time chiefly aſpired to, was to become ſteward 


008 length theſe fools that common error ſaw, A 
« A lawyer on their fide, but not the law. _ 

Aleyn's Hen, VII. p. 103. London, Py 12%, 
Ia] The firſt mention, which I have happened to meet with, of a bar- 
riſter's being a Knight, is in the third year of Henry the Sixth, when 
Sir Walter Beauchamp, as counſel, ſupported the claim of precedence of 
the carl of Warwick againſt the then earl marſhal at the bar of the 
Houſe of Lords. Mr. Roger Hunt appeared in the ſame capacity for 
the earl marſhal, The whole proceedings and arguments in the Engliſh 
of the time have been copied by Mr. Petyt from the parliamentary roll; 
it fills five and twenty pages, and is a moſt curious record. Petyt, Mfl. 


vol. Z. p. 146, et ſeq. Both advocates, in their exordium, make moſt 


humble proteſtations, entreating the lord, againſt whom they are retained, 
not to take amiſs what they ſhould advance on the part of their own client. 

There is, in Madox's Form. Anglican, the form of a retainer, during 
his life, of John de Thorp as counſel to the earl of Weſtmorland: and 
it appears, by the Houſhold Book of Algernon fifth earl of Northumber- 
land, that, in the beginning of the reign of Henry the Eighth, there 
was in that family a regular eſtabliſhment for two counſellors and their 


' ſervants. 


Saintfoix informs us, that, upon a diſpute between the lawyers and the 
military in Turkey, with regard to precedence, the Grand Signior de- 
clared, that the left hand would be the moſt. honourable poſt for the 
former, and the right for the RET T. i. p. 167, 

7 | ie 
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to ſome great man. It is probable that the profeſſion of the law, 
not ennobling their poſterity in other parts of Europe, ariſes from 
the ſame cauſe: ſuch deſcendants are not at this day ſo con- 
ſidered in Germany, nor were they anciently in France, as it re- 


_ quired the intervention of the parliament of Paris to ennoble the 


ſon of the famous advocate Le Maitre. Voltaire, after men- 
tioning this, ſays, C' un refle de Pancienne barbarie, d'attacher 
de Pavilliſement a la Plus belle fonetion de I PR; celle de rendre 
ta juſtice. Fe 

Mr. Waller, in the ſpeech Aueh he made on the impeach- 
ment of judge Crawley, exprefles himſelf thus with regard to 
this famous excluſion, though the profeſſion of the law bath not 
often the teſtimony of a poet to cite in its favour: 


« If you were not aſſiſted by the judges, and the Houſe of 


« Commons by other gentlemen of the long robe, experience 
« tells us it might run a hazard of being ſtyled Parliamentum 


1 Indoctum LJ.“ 8 
le] Waller's Works. 
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- STATUTES MADE r 6L0UCBSTER, 
«91 4.38 7 ITY 9 Het, . A D. 1497: | 


| 


TT His hk was 3 at . ralge on account of 
- a new rebellion, which the arch-rebel, Owen Glendower, 
had raiſed in South- Wales. 

The iſt chapter of this law confirms all . — b 
granted by. the king, either to the clergy or laity, except ſome 
late ftanchiſcs to the univerſity of Oxford; and this exception 
is anxiouſly repeated by the iſt chapter of the thirteenth year of 
this king. I cannot find what might have occaſioned this [7], I 
and leave it to thoſe who are better verſed | in the antiquities 
of this great Univerſity [g]. It is the more remarkable, as Henry 
the Fifth is ſaid to have been educated at Queen' 's College in 
Oxford; and the apzrtments, in which he lived, were commonly 
ſhewn to the curious ſtranger, till the old gateway was pulled 
down within theſe few. years, to miake foom for the new wing 
of building, which hath now completed the college. The Uni- 
verlity might, therefore, have expected ſupport from their illuſtri- 
ous academick, inſtead of marks of the royal and parliamentary 
diſpleaſure; were not the irregular ſallies of his juvenile years, 
perhaps, attributed to a want of attention to his education, whilſt 
the prince reſided there. The Univerſity of Oxford is not much 
indebted to the kings of England [9] for their munificence and 


[OJ By 8 Hen. V. ch. ix. certain ſcholars are baniſhed n the Uni- 
verſity of Oxford, on account of riots and diſturbances. 

[g] Wyclife's doctrines were well received in that Univerſity, which 
might make them obnoxious to Thomas Arundell, Archbiſhop of Canterbury. 

[5] The king of Denmark, in the year 1622, made a regulation for 
the encouragement of the Univerſity at Copenhagen, Ne quis exteras 
© adiret Achdemias, nifi prima Philoſophiz laurea Hafnie foret re- 


“ dimitus,” _ Meſfenti — Scandiana, t. v. p. 9 
— 


M8: * 
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enefactions, if we except perhaps Alfred; nor do I recollect any 
inſtance of parliamentary favour, if the not allowing the laſt 
Mortmain a& to extend to the two Univerſities may not be con- 
fidered as ſuch [J. 

After all, perhaps, royal benefactions may often rather prove 
detrimental than beneficial, if not in the infancy of ſuch 
eſtabliſhments, and then moſt diſcreetly diſpenſed, which is 
not often the caſe. If an argument may be drawn from 
the encouragement of the elegant arts to the promotion of 
ſcience; it is very remarkable, that the French fchool hath 
not produced any very capital painters ſince the expenſive 


eſtabliſhment by Lewis the Fourteenth of the academies at 


Rome and Paris. A hot bed, in the garden, may produce more 
luxuriant plants than the natural ſoil; but the too ſumptuous 
encouragement does not ſeem to contribute to the production of 
the more exalted genius, who 

| e naſcitur, et non fit.” | 

I do not meet with any more laws of this king which it is 
neceſſary to obſerve upon [&]; if it be not the 7th chapter of the 
13th year of his reign, which directs, that rioters may be ar- 
reſted by the juſtices of the peace, and that, together with the 


i] Monconys informs us, that the privileges of the univerſity of Sala- 


manca are ſo extenſive, and ſacred, that, if a ſcholar thereof commits a 


murder at Madrid, he muſt be ſent there to take his trial, the preſident 
of the univerſity being alſo his judge. T. ii. p. 10. It ſhould ſeem, 
that learning was formerly conſidered as a kind of commodity which the 


king could forbid or licenſe the exportation of, as Henry the Fifth gives 


ſpecial permiſſion to Richard Seuteſham, Bachelor of Divinity, to teach 


ſcholars at Paris. See — vol. iv. part i n. p. 8. A. D. 1414. 


2 Hen. V. 

[4] In the fourth TE of NY gth year of Henry the Fourth, 
which relates to felonies in Wales, lettres de marche is moſt improperly 
tranſlated letters of marque; it means a letter of marche, already ex- 
pounded to mean the confines of the two countrics. : 
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ſheriff, they muſt tranſmit a certificate of their offence within a 
month to the king and counctl, which are to be of as great force 
as a preſentment by a jury. This ſeems to be the firſt inſtance of 
giving very extraordinary powers to juſtices of the peace, for. the 
puniſhment of crimes, without the intervention of a Jury, which 
was carried ſo much further by Ie? and Oy? in the reign 
of Henry the Seventh, _ | 

I am now to conſider this king as a legiſlator ; and. L do not 
find any exceptionable law of his whole reign, except the ſtatute 
which I have above obſerved upon with regard to. hereſy. His 
title to the crown was far from being a clear one: Sir Robert 
Cotton ſays of him [I], No ſucceedeth a man that firſt 
« ſtudied a popular party to ſupport his title; and it hath been 
often ſaid, that the wor/e title, the better king, of which Richard 
the Third is by ſome conſidered to be an additional proof. Mr, 
Cay, in his preface to the Statutes, hath ſtrongly combated this 
notion: an attention, however, to the points defired and wiſhed 
by the people, ſeems to be a neceſſary conſequence in him who 
wants their ſupport. 

Grafton [m] indeed aſſerts, that Henry ith ſupplies without 
the intervention of the commons, and that he likewiſe interfered 
in the election of members of parliament, | do not find the leaſt 
traces for this in the laws themſelves; and, on the contrary, by 
the 15th chapter of the ſeventh of Henry the Fourth, proviſion 
is made for the more free election of the knights of the ſhire, 
which in a great meaſure, before this, depended upon the 
ſheriff u], who was the king's officer. 

To fix the merit of this king as a legiſlator, he had the ſpirit 
to inſiſt upon and enforce the wiſe ſtatutes of Proviſors made by 


[J Poſthuma, p. 28. 
In] Grafton, p. 22. 


; [#] See the preamble to 7, Hen, IV. ch. W. EE Hap 
3 | Fae Edward 


Edward the Third, with a freedom, and warmth of expreſſion, 
which one could hardly expect to find in the ſtatutes of a coun- 
try that ſtill continued to be of the Roman-catholic per- 
ſuaſion: Sur la grevouſe complainte faite a noſtre Seigneur le 


«© Roi, par ſa commune (en ſon parliament tenus a le ſixieme jour 
« PORobre, Van de ſon regne ſiſme) del horrible malveiſe et dam- 


enable cuſtume que eſt introduce de novel en la cour de Rome.” 
Theſe expreſſions are, perhaps, as ſtrong as can be found in 
any of the ſtatutes of the reign of Henry the Eighth, 
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STAIVUTES MADE AT WESTMIN STER, 
1 Hen. V. A. D. 1413. 


4 firſt chapter of the ſtatutes of this ſeſſion regulates, both 

who ſhall be choſen repreſentatives in parliament, and who 
ſhall be the electors. By the words of the law it ſeems to be a 
neceſſary requiſite, that both the one and the other ſhould be 
reſident in the county at the time when the writ of ſummons 
iſſues (whatever may have been the parliamentary expoſition) and 
that the reſidence intended was a perſonal one: © S'ils ne ſoient 
e reſeaunt dans les dites countees, ou ils ſerront ifint elus le jour 
ede la date du brief de ſummons, que les eliſours des chevaliers 
des countees ſoient auſſi reſeaunts en meſme la maniere.“ The 
ſame direction is afterwards repeated with regard to burgeſſes [o]; 
Sir Edward Coke, accordingly, in the ſhort notes of his ſpeeches 


inſerted in the Journals of the Houſe of Commons, expreſsly 


ſays, the meaning of this ſtatute is, that the perſon choſen ſhould 
be well known to the electors [p]. 
The zd chapter is the firſt law that relates to the as of 


forgery [7], which it punithes by ſatisfaction to the party injured, 
| | and 


(o) By an Iriſh ſtatute of Henry the Seventh, no one is to have an 
office in any town where he is not 76%. dent, Cox's Hiſtory of Ireland, 
p- 188, - 

[2] Whitelock likewiſe gives it as his opinion, that reſeancy is ne- 
ceſſary in the electors by the words of this ſtatute, though he admits 
that it hath of later times been connived at. Comm. Parl. Writ, vol. i. 
p.: 496. He likewiſe mentions a doubt, whether the candidate can be 
choſen but by thoſe who were preſent at the proclamation of the writ. 
Vol. ii. p. 25. 

[q] Repealed 5 Eliz. e. 14 —Forgery was punifhed in Lotrain with. 
baniſhment ſo long ago as the year 1398, and — in 2 of 
a ſtill more ancient law: 


2 Cc En 
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and likewiſe a fine to the king. The expreſſions uſed in this 


branch of the ſtatute are remarkable; Diverſes malveis per- 
« ſones, aucunes de leur tete demeſnes, et aucunes par faux con- 
« ſpiracie et covyne, ſubtilement imaginent, et forgent de novel 
« diverſes faux faits et muniments, et les fount pronouncer, 
« publier, et lire, pour enveogler et chaunger les cœurs des bons gents 
& Ju pays, et pour troubler les poſſeſſions et title des dites lieges.“ 
From which it ſhould ſeem, that forgeries, at this time, were 
not ſo much intended to gain poſſeſſion, as to give diſquiet and 
vexation to their neighbours. The diſſenſions and civil wars 
occaſioned many extraordinary inſtances of malice; another 
proof of which appears by a ſtatute of 'the ſeventh year of this 
king, which recites, that there had been many indictments, lay- 
ing the fact to be committed in places which were not to be 
found in the county, merely to haraſs, and give anxiety to thoſe 
againſt whom ſuch malicious proſecutions were carried on. 

The 5th chapter is the known Statute of Additions, from which 
it ſhould. ſeem, that the people of this country had greatly in- 
creaſed, ſo as to make more particular deſcriptions of them ne- 


eeſſary. Fuller, in his Engliſh Worthies, aſſerts, that theſe diſ- 


tinctions were not uſed, but in law proceſs, till the latter end of 
the reign of Henry the Sixth; and that Fobn Golope was the firſt 


perſon who aſſumed the title of Eſquireſr]. He likewiſe ſup- 


poles, 

&© En cette annee conſequemment, 

Furent for- jugẽs deux Amans, | . 

« Ft tous leurs biens, vendus a pris: 
* Fait avoient de faulx eſcrits.” 
Ovid claſſes the offence with that of murder, 
Non ego cede nocens in Pontica littora veni.” 


Hiſt, de Lorraine, t. ix. 


Nec mea ſubjectaà convicta eſt gemma tahella, 
ce Fallacem linis impoſuiſſe notam.” Ep. ex Pont.1. ii. ep. q · 
lr] We find, however, that by a ſtatute of the preceding reign, one 


Chedder is ſtyled —— It ſhould ſeem, from Keilwey's . that, 
in 
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poſes, that the rebellion of Jack Straw, and Wat Tyler, mide 
the Engliſh gentry deſirous of not Vein Sennen with ſuch 


contemptible levellers and rabble. 
The 6th chapter enacts, that no Welſhman hall 1 revenge 


againſt thoſe Engliſhmen Who purſued their friends and rela- 
tions in the late rebellion; and, particularly, that they ſhall 
not impriſon the Engliſh till they have proved (by what the 
ſtatute ſtyles an Aach they were not guilty of killing, or 
wounding, the relations or friends of a Welſhman. The law 
is, in itſelf, of a very ſingular nature, and the term aſſach 1s 
rendered, by Richards, oath; I cannot, however, find it either in 
Dr. Davis's Dictionary, or the Gloſtary: to the laws of Hoel 

Ddaſ[s]. The ſtatute itſelf afterwards explains the word, agree- 
ably to the e in nn to wy Ri de la mort 


in hs time of Henry the Seventh, there were e but two ways of becoming 
a Gentleman; viz. either by a grant from the king, or by executing par- 
ticular offices. Keilw. p. 58. A. As ſo few could write their names at 
this time, it might be another reaſon for paſſing this ſtatute of additions, 
and might alſo occaſion” that part of the ceremony, in the atteſtation of a 
deed, which makes it neceſſary to ſeal and deliver. Pocock , therefore, in- 
forms us, that the Egyptians authenticate inſtruments by ſealing; becauſe 
ſo few can ſubſcribe their names. For the: ſame reaſon, Edward the 
Firſt (when prince of Wales) makes excuſes: for not ſealing his letter with 
his own ſeal. See Rymer, vol. i. part ii. p. 70. Even ſo late as the 
year 1525, Adam Gordon earl of Sutherland and his counteſs ſubſcribe 
their names with 4 pen- led; the earl's by Mr. Thomas Gadarur, Notary 
Public, as alſo that of the counteſs. This is extracted from the learned 
caſe prepared on the part of the counteſs of Sutherland, on an appeal to 
the Houſe of Lords, A. D. 1 

DL Mr. Tate propoſes it as a query to the Society Sj Antiquaries, 
which uſed to meet in the time of James the Firſt, what was the meaning 
of the term ach in this ſtatute: to this Mr, Jones, who appears to be 
much verſed in the Welſh language and cuſtoms, anſwers, that he cannot 
pretend to ioterptet this wan, See Hours 8. Antiquary Diſcourſes, 
p. 211 and 228. 
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FR le ferment 4: cee hommes ; and it could hardly be expected, 
that au. Engliſhman, in a Welſh priſon, could ever procure fo 
many compurgators, The number, indeed, of theſe friendly 
witneſſes, required by many of the ancient Iaws [:], both in Lin- 
denbrog and Baluzius, muſt make the defence impoſſible, even to 
a native of the country, if we do not ſuppoſe that perhaps thirty 
only ſwore to the innocence of the perſon accuſed, and the other 
two hundred and ſexeuty to fy pport the credit of theſe thirty. 

The gth Chapter. directs, that the revenues of Calais ſhall be 
| employed i in the maintenance of it. I have already had occaſion 
to obſerve upon the increaſing expence of the fortifications of 
this place; and, by a manuſcript which I have before mentioned 
to be an account of the civil and military eſtabliſhment in the 
frſt year of Queen Mary, the ſalaries of the officers of the gar- 
riſon amounted to four thouſand and .thirty-fix pounds, fix 
ſhillings, and four · pence; ; at the ſame time that the expence of 
the queen's houſehold was only fifteen thouſand ſeven hundred 
and ixty-ſeven pounds, five ſhillings. 


"Ti 10 Vulgus in Sueci4 valde procinctum ſt ad compurgationis jura- 
ec mentum.” Loccenit Leg. Provinc. It appears, by the gth chapter of 


Steirnhook's learned treatiſe De Jure Sueonum vetuſio, that the number of 


theſe com purgators bore ſome. praportion to. the value of the thing in 
contraverſy. If a man could produce ſo many witneſſes to his character, 
it certainly was a great preſumption i in his favour. Saxo Grammaticus 
ſuppoſes, that this number of com purgators was firſt introduced upon the 
diſuſe of the trial by ordeal, | ps 
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STATUTES MADE AT. LEICESTER, 
2 Hen. V. A. D. 1414. 


Tur 7th chapter of the ſtatutes of this ſeſſion on; the 

hereticks, fcalled Lollards, was but too ſufficiently pro- 
mulged in the ſame year, by the execution of nine and thirty 
of theſe reformers [u], and amongſt the reſt the famous Sir 
John Oldcaſtle. It is believed that the tenets of this ſe& were 
nearly the ſame with thoſe of Yyclf; and when one enthuſiaſt 
is followed by multitudes [ww], ſome of the new converts generally 
ſet up for themſelves, with, perhaps, ſome very trifling and im- 
material deviation from the firſt fanatic, which, however, im- 
mortalizes them in the diſputes of polemical divinity [x]. Sir 
Henry Spelman gives us the following account of the origin of 
this word: Lollardorum nomen exortum eſt in Anglia, ſub 
& exceſſu Edwardi tertii. Dictos opinatur commonachus Sti. Au- 
ce guftini Cantuar. a lolio, quod, ſicut lolium, inquit, ſegetes Do- 
„ mini inficerent. In ſententiam jus abiit Lyndewodus, ſed per- 
peram uterque. Tritbemius enim in Chronico oſtendit, eos a 


[u] Polychrynicon. 

Lw.] I would not by this be underſtood to reflect upon the memory of 
Mycliſt, which deſerves to be venerated by every good Proteſtant, 

[] Some of theſe ſects went ſo far as to ridicule the principal tenets of 
Chriſtianity, as may be inferred from the old verſes, 


« Wit hath wonder, that reaſon cannot ſcan, 

« How a moder is mayd, and God is man ;” 
which are ſaid to have been made by Peacock, who, according to ſome 
accounts, was biſhop of Chicheſter in the following reign, T he anſwe 
given by the orthodox was, 


« Leve reaſon, beleve the wonder; 
« Belef hath maſtry, and reaſon is under.” 8 
EEK &© Gualthero 


OBSERVATIONS, Ke. 35 


Gualibero Lullard Germano quodam, qui floruit circa annum 
« Domini 1315, originem duxiſſe [ y]. | 

It is part of the directions of this ſtatute, that certain officers, 
and amongſt the reſt the ſheriff, ſhall ſwear that they will exe- 
cute the law againſt the Lollards ; and Sir Edwarel Coke, when 
he was made ſheriff of Buckinghamſhire, objected to that part of 


the oath, which obliged him to puniſh Lollards, ſaying, he did not 


know what the term meant [z]. 

Sir John Oldcaſtle, who was profecuted on this ſtatute, ap- 
pealed to the king as ſupreme head of the church, which he 
declined; and Grafton [a], who mentions this circumſtance, at 
the ſame time informs us, this ſect had increaſed to ſuch a degree 
the preceding year, that an act of parliament was intended to 
ſuppreſs all religious houſes, which was dropped on account of 
the French war. Theſe two fundamental articles of reformation 
were not, therefore, altogether new ideas in the reign of Henry 
„ 

Thoſe who may have curioſity to ſearch for more particulars 
with regard to the firſt proſecutions on this ſtatute, may conſult 
Elmham's life of Henry the Fifth, publiſhed by Hearne, and 


y] I have been Om that Mo/heim, in his Eccleſiaſtical Hiſtory, 
denies that any ſuch etymology of the word Lollard is to be found in 
Trithemius ; he, on the contrary, derives it from the German word Jullen, 


or lollen, which fignifies to ſing in a low voice, and the common termina- 


tion hard, with which many of the old Gertnan words are ſaid to end. 
Chaucer, in the Squier's Prologue, however, calls this ſe& Lollers; and it 


ſhould ſeem from the following lines, that the etymology from /olium was 


even then eſtabliſhed : 
ce We levith all in the Grete God quoth he; 
«© He wolde ſowen ſome difficulte, 
Or ſping cockell in our cleane corne.” 
1 Fuller's Worthies, Pp. 141. Sir Edward Coke's objection was 
the occaſion of leaving out that part of the ſheriff's oath which relates 
to the Lollards. Whitelock's Annals, MI. penes Dr. Morton, 


La] In his Chronicle, p. 34. B. 
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likewiſe Bale's account of Sir John Oldcaſtle, as well as moſt 
of the Chroniclers of the time; who, being generally monks, 
are exceſſively laviſh in their praiſes of this law. Henry the 
Fifth himſelf might, in his younger days, have been inclined to 
libertiniſm; but one need only read his will in Rymer, made in 
the third year of his reign, to ſee that he was now. become ex- 
oeſſively devout, and that he might be inclined to ſupport the 
clergy 1 in this ſtatute of perſecution, In, the ſixth year of his 
reign, he obtained a licence from the pope to carry about with 
him a/tare-portabile [5] : it appears alſo, that he was particularly 
licenſed to proſtrate himſelf. before this altar when the, ©: FA, did 
not yet appear [e]. 
I do not find any more ſtatutes of this 3 which require any 
explanation; his reign was ſo ſhort, and ſo much of it taken up, 
either in preparations for war, or actual campaigus, that much is 
not to be expected from him as a legiſlator. The laurels which 
he acquired are well known ; but he hath left us, in a preamble. 
to one of his ſtatutes [4], a moſt irrefragable proof, that they 
were not obtained but at the. deareſt price, the depopulation of the 
country, The king is thereby permitted to appoint meriffs for 
four years, becauſe it is recited, © that by wars and poſtilence there 
&« are not a ſufficient number remaining, in the different counties, 70 


6 Ae this office Hes. uh 70 year [e]: 1 The ene ſtatute i is 
A law 


[3] 1 vol. iv. Wis iii. p. 63. 
fc} Ibid. The pope's reaſon for granting this as a ſpecial favour and. 
indulgence is the following: 
* Quia cum in altaris officio immoletur Dominus noſter Jeſus Chriſtus, 
Dei filius, qui candor eſt lucis æternæ, congruit. hoc non tEnebris fieri, 
« fed in luce.“ . 
Verba morituri Henrici 36 anno #tatis ſuæ. Good Lord thou 
* knewſt that my minde was to reedifie the walles of Hieruſalem,” Lol. 
Coll. p. 489, 2 Ed. gi 
la] 9 Hen. V. ch. v. 


lf] He alſo brought himſelf in into infinite difcels by carrying, on the - 


* 


2 H E NR V. 3 3 olly 
a law of perſecution; and the number of conſequential execu- 
tions, which he ſeems to have at leaſt permitted, if not promoted 
[ 1 75 ſhould be remembered by every friend to civil and religious 
liberty, as long as the battle of Agincourt. 


war with greater ex pence than we have any account of i in the former 
reigns. (See Rymer, in the years preparatory to his expeditions. (After 
which generally follows a pledge of the crown jewels : he even car- 


ried in oftentatious quantity of campaign plate with him, as in the 


fourth year of his reign, There is an inſtrument in Rymer, the title of 
which is, © Super jocalibus ad bellum de Agincourt deperditis.” Rymer, 
vol. iv. part ii. p. 163. Among theſe are ſaltſellers of gold. The conſe- 
quence of this profuſion was, that his army was moſt miſerably paid; the 
carrier of his banner, therefore, at the battle of Agincourt, ſets forth, in a 
petition to his ſucceſſor in the ſecond year of his reign, that though he 
bad incurred great expences in attending Henry the Fifth to France, yet 
he had never received any reward or r ſalary whatſoever. Sce Rymer, vol. 
iv. part iv. p. 106, | 
Ii see a ſtory, in Dr. Harris's Hiſtory of Kent, i in which it is men. 
tioned, that this king ſet out with a conſiderable body of troops from 
Eltham at midnight, and fell upon 70 or 80 poor harmleſs Lollards, who 
were aſſembled at St. Giles's for their devotions merely, and for no trea- 
ſonable purpoſe. - Book i. p. 80. From the number of theſe hereticks, 
who were confined and proſecuted, one of the S. W. corners of old 
Paul's was called the Lollard's tower, being their uſual priſon. , There is 
alſo a Lollard's tower in the palace at Lambeth, and the rings are ſaid 
to remain ſtill to which the ſufferers were chained. T he tower at St. 
Paul's was probably the priſon of the biſhop of London for theſe hereticks. 
Titus thought very differently, with regard to theſe kinds of proſecu- 
tions, rg Ts dag Th; TO Vr n Wore cdeger, BY NANO ere rpeeu. 
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STATUTES MADE AT WESTMINSTER, 
I Hen. VI. A. D. 1422. 


H E firſt . of the firſt ſtatute of this minor king em · 
powers his council to appoint in what places money ſhall 
by coined ; which I ſhould not have obſerved upon, did it not 
afford an argument, that, though a minor king is ſaid to be in- 
veſted with the complete regal authority, yet the interpoſition 
of the privy council is hereby immediately made neceſſary to the 
carrying into execution what is on all hands confeſſed to be, 
perhaps, the moſt undoubted of royal prerogatives. 
The 3d chapter directs, that, on account of the murders, rapes, 
robberies, and other felonies, committed i in different counties of 
England by Iriſhmen, reſorting to the univerſity of Oxford, all 
natives of that country ſhall be obliged to leave England within 
a month, under pain of forfeitures and impriſonment, except 
graduates in the univerſity [g], beneficed clergymen, and lawyers. 
aud that even theſe graduates (though permitted to continue) 
ſhould not be capable of being: choſen principal or head of any 
houſe or hall. The ſeverity of this law is not, indeed, equal to 
the rigour of thoſe againſt the Welfh in the preceding reign; 
but the Iriſh had not, as far as I can find by their hiſtorians [+], 
been guilty of any rebellion or inſurrection in their own coun- 
try, and ſurely ſome riots in the neighbourhood of Oxford might 
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Ce) En les efcoles,” in the original. 

[+] They do not even take notice of this ſtatute, or the firſt of Hegry 
the Fifth, againſt the Irifh. It is ſtated, however, in the Rolls of Parlia- 
ment of this year, that the Iriſh, Welſh, and Scotch, ſcholars, in the 
Univerſity of Cambridge, had burnt and rifled .ſeveral houſes in that 
county, as they had nothing to ſupport them, cage iv. P. 358. See alſo 
the. preamble, in Raſtell. 
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have been puniſhed in the common courſe of proceeding againſt 
malefactors, without baniſhing a whole nation, which was now 


incorporated with England [7]. The ſtatute of the firſt of Henry 


the Fifth, which likewiſe directs the Iriſh to repair to their 
homes, gives a more humane reaſon for the injunctions, viz. 
& That their own country was arpepeiated by the great reſort of 
&« the Iriſh to England.” 

The 5th chapter enacts, that a third ſhare of the booty taken 
during the wars ſhall be allowed at the Exchequer to the late 
king's officers one part of which 1s recited to be the ranſom of 
priſoners the remaining two-thirds are to be paid to the crown. 
War is now carried on upon a ſo much more liberal footing, 
that ſuch a diſtribution of the booty, and ariſing from ſuch ar- 


ticles, may rather ſurprize a reader of theſe times. I remember, 


however, to have ſeen, in Leland's Itinerary, two or three dif- 
ferent accounts of great houſes and caſtles being built out of the 
price of a priſoner's ranſom ; en Sudely- l, [De] in 


Glouceſterſhire. 

Sir Latimer, who was impeached by the parliament, in 
the fiftieth year of Edward the Third, alleged in his defence, 
that he had never received above 10, o00 J.; and ſtates, that the 
chief article from which this ſum aroſe was the ranſom of pri- 


[i] There is a diſpenſation (in the eighth year of Hen. VI.) with this 
ſtatute to an Iriſhman, provided he will pay ten marks into the king's 
hanaper, Petyt, Mi. vol. xxxiv. p. 224. Theſe Non Obſtantes, on ſuch 
conditions, have given riſe anciently to many an oppreſſive and abſurd 
law, but which hath anſwered the purpoſe of filling the king's coffers. 

In the ſame year we find letters of denization, on condition of paying 
the ſame ſum. Ibid. p. 247. See alſo Rymer,, vol. iv. part iv. p. 163. 
6 Hen. VI. where there is another inſtance of ſuch a fine to the 
King. | | 

[+] The CLAM TER 5 this caſtle are fad, by Leland, to 1 been 
glazed with beryl ;. I ſhould ſuppoſe with glaſs coloured like beryl.. 
| Harriſon, in his deſcription of Britayne, mentions, that ſome of them 
continued in his time, pi 85. | 
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> OBSERVATIONS ON 
ſoners at the battle of : Orroye. In the forty- fifth year of Edward 


the Third, the commons petition the king for a law- which was 
to explain upon what footing the French gargçons and e 
who had been taken priſoners, and had remained many years 
in England, ſhould be conſidered, whether as priſoners or 


lay J. There is likewiſe an itiſtrument in Rymer, by 


which it appears, that Henry the Fourth paid ten thouſand marks 
to Owen Glendower, for the ranſom of Lord Grey of Ruthin [m]. 
Mr. Petyt, alſo, in his M ColleBtanea, gives us the articles of 
war which were eſtabliſned by Henry the Fifth for his firſt 
A in France; one of theſe | is entituled % For taking of 


[ Pet. in Parl, vol. 11. p. 308. | ; 
In] See vol. iv. part i. p. 36. De Financia ſolvenda Owino de 8 


Owen Glendower married the daughter of this Lord Grey of Ruthin for 
his firſt wife, and obliged the father to give his conſent whilſt he was his 
priſoner, S*-Palaye, in his Diſſertations on the ancient chivalry, gives 
an account of a French knight (whoſe name was Du Gueſclin *) being 
taken priſoner at the battle of Poitiers, who fixed his own ranſom at a 
very high price. Upon the prince of Wales's expreſling | doubts, whe- 
ther he would be able to raiſe ſuch a ſum, Du Gueſclin anſwered, that he 
firſt depended upon the kings of France and Caſtile, and, if they would 
not pay the ranſom, he had at leaſt an hundred friends who would ſell their 
eſtates, and that every woman in France would ſpin for his deliverance : 
this priſoner, notwithſtanding, is ſaid to have been more than commonly 
deformed. Montluc (in his Commentaries) ſpeaks thus likewiſe of the 
ranſom, which he expected from Marco Antonio, a Roman knight: II 
% me va en Ventendement, que facilement je prendrois priſonnier ce 
“ ſeigneur, et que fi je le pouvois attraper, j'etois riche a jamais. Car 
* poyr le moins, Jen aurois quatre vingt mille ecus de rangon, qui eſtoit 
& ſon revenue d'un an, et reftoit pas trop.” From this it ſhould ſeem, 
that there were ſettled terms, upon which the captor - and. priſoner 
treated, and that they 1 8 at the rate of a year's income, 


qui n'eſtoit pas trop. 
* Bertrand dn Gueſclin, afterwards WE of France, Montſ. ani de la Mon. Fr. 


© ili. Ps 9, et p. e RS 3:1! $431 
66 Priſmers,” | 


6. Prifumers,” WY is thus: a 1 * aloe be it at the battle, or 
& ther deedes of arms, where priſoners be taken; who that 
« firſt may have his aye,” (which I underſtand to mean, he, to 
whom the priſoner ſhall firſt furrender himſelf, and pledge his 
faye, or faith not to make his eſcape) “ fhall have him for his 


« priſoner, and ſhall not neede to abide by him [z}.” An old 


French chronicle, printed at Paris in 1508, ſpeaks thus of the 
great preſſing of the Engliſh to make king John of France their 
priſoner at the battle of Poictiers, who was conſidered as the 


20,000 J. prize in the lottery: Car chacun diſoit, je Pay prins; 


« of certes il y avoit grand preſſe, et a grant peine pouvoit aller [o]. 
Hollinſhed therefore, in the reign of Richard the Second, 


hath the following paſſage, which ſhews that a war with France 


was eſteemed as almoſt the only method by which an Engliſh 


gentleman. could become rich: For where in times . paſt, the 
« Engliſhmenne had greatly gaiyned by the warres of France, 
u)] Vol. i. p. 510. They were alſo regularly transferred according to 
convenience, and ſometimes the king brought a priſoner from his cap 


tor, as appears by an inſtrument in Rymer, entituled, “Super emptione 
te priſonarii in bello capti.“ Vol. iii. part iti. p. 2. A. D. 1375 and 49 
Edw. III. They were ſometimes, on the other hand, purchaſed from 
the king. See ibid. part. ili. p. 49. A. D. 1376. There are inſtances, 
likewiſe, of the king's s forbidding the ſale of pritoners by the captors for 
a certain time. See Rymer, vol. iv. part i. p. 36. 2 Hen. IV. The 
proclamation, however, acknowledges their right. It is remarkable, that 
one of the Saxon words for booty, acquired in war, is a thefi— L þa 
he pap pTxl-pynSe: papon, binnan Lunden by i tebpohron, Saxon 
Chronicle, p. 97. which is applied to one army acting againſt another. 
(e)] The ranſom of a king was therefore the greateſt ſum of money, 
which they could form an idea of; and hence theſe ancient lines, with: 
regard to Hinꝶſton Hill in ane which was | pes to be full of 
very valuable mines: 
0 Hinkſton Hill, well Gee * 8 
«1s worth a Ling s ranſom, dearly Os 
I «ho: 
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« who had by the ſame maynteyned their eſtate, they cs not 
give their willing conſents to have any peace at all with the 
« Frenchmenne, in hope by reaſon of the wars to profit them- 
« ſelves as in times paſt they had done [p].” This ſo very gene- 
ral a method of becoming rich anciently, could not 1 our 
hiſtorical and antiquarian poet Drayton: 
Some that themſelves by ranſoms would enrich, 
To make their prey of peaſants did defpiſe, 
« Felt as they thought their bloody Pony to itch, 
| o To be in action for their wealthy prize. 
And again: : 
Except ſome few in ſome great captain 8 aur 
Whoſe ranſoms might his empty coffers fill [q].” 

As we find by this ſtatute, that the crown reſerved two-thirds 
of the booty, and even of the ranſom of the priſoners, it may 
be ſuppoſed, that ſo great a ſhare would hardly have been given 
to the commanding officers [r], as in more modern expedi- 
tions. | 


[p] Vol. ii. p. 1083. By the ancient laws of Norway, the priſoner, 
and every thing which he wore or had about him, belonged to the captor, 
except the gold in his purſe, which was reſerved for the king, it being 
conſidered as a royal mine with us, See Speculum Regale, p. 2 58. 

[9] Drayton's Battle of Agincourt. It is ſtated in the Rolls of Parlia- 
ment, 8 Hen. VII. that the ranſom of the Lord Talbot, priſoner to the 
French, was unreaſonabe and importable. Vol. iv. p. 338. 

17 Oi jack rb Exod" ws Xaxws vouugelan, 

Oray Tporaia; ri Ne, 5101 sfr, 

Du rw woe t 8pyov NYEvT% rode, 

ARA“ ö gary 7 Jox1o uw aevuTH ty | 

Os er luer OA NWV faUphiov TOANGY dopu, 

Oud:v Nh dpiy evQ, N NI A . E. urip. Androm. ver. 69 5. 
which the poets put into the mouth of Peleus, himſelf a king, and con- 
ſequently a general. When Lucullus, therefore, who had enriched him- 
ſelf by booty, wanted to animate his ſoldiers ; he was anſwered, jow 
HU i to wo H, ap w worEy nrigaro wAzTEy, Plutarch, in vita Luculli. 

| It 


1 HENRY VI. 


It appears, by Joinville's Life of St. Lewis, that the king of France was 
entitled to a third of the plunder from the Saracens, whilſt the p 


and army divided the remaining part of the booty. 
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STATUTES MADE AT rs on sTkR. 
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1 H E died chapter of theſe ſtatutes hath a very EO 
preamble, viz. that great numbers of ſheep, ready for ſhear- 
ing, were exported into Flanders, to the great decreaſe of the 
cuſtoms, and the impoveriſhment of the country. Notwith- 


ſtanding this recital, I can ſcarcely ſuppoſe that it would anſwer, 


to carry ſheep out of the kingdom when part of the intention 
is ſaid to have been the ſhearing them, and the ſelling their 
wool. I ſhould therefore conceive, that this was a practice, 
which only exiſted in the imagination of the perſon who drew 
the act, and that no ſuch allegation could poſſibly have been 
proved before a committee of parliament. It is frequently ſaid, 
indeed, that the preamble to a ſtatute is the beſt key to its con- 
ſtruction; it often, however, dwells upon a pretence, which was 


not the real occaſion of the law [s], when, perhaps, the propoſer 


had very different views in contemplation. The moſt common 
recital for the introduction of any new regulation is to ſet forth, 
that doubts have ariſen at common law, which frequently never 
exiſted ; and ſuch preambles have, therefore, much weakened 
the force of the common law, in ſeveral inſtances. 

The 12th chapter, of the 18th of this king, furniſhes us with 
a proof of this, as well as many other ſtatutes. By the ninth 
of Henry the Fifth, it hath been enacted, that malicious indict- 
ments, ſuppoſing crimes to have been committed in places not 


[5] There is a ſtatute of Edward the Fourth, the preamble of which 


. recites, that bad feathers in beds had been the occaſion of a oe: : 


feathers are never imported from the infected countries. 
. "$45 | TT to 
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to be found in any part of the country, ſhould be utterly void. 
This ſtatute, by expreſs words, was only to continue till he nent 


parliament after the return of that king from France; and yet, in 


the 18th year of his ſucceſlor, it is recited to be a doubt whether 


the ſtatute was then in force; par opinion de aſcuns / expire, 


s par opinion des afcuns nent expire [7].” I would not from 
this compare the preamble of a ſtatute to that of a patent of no- 


bility, but only infinuate, that they ſhould not be implicitly 
believed; nor are they always the true occaſion or foundation of 
the law to which they are prefixed. It muſt be admitted, how- 


ever, that the civilians hold __ legis 1 cellat et 


«lex.” 

Not only the preamble, but the enacting part of this ſtatute, 
ſeems not to prove any great wiſdom or knowledge in the legiſla- 
ture of the times; it is comparatively, however, a better law than 
a ſtatute of Queen Elizabeth [e] to the ſame purport, which 


makes it even felony to carry ſheep out of the kingdom; whereas 


the penalty, by this law, is only forfeiture of the animal. Moſt 


regulations of this ſort will always be found ineffectual; and it 
is providential, that one country ſhould want the products of 


maker, | 
— Y 
An eyes Otog 1 cmi, Sr; . . . Callim. 


as tlius the union between nation and nation is preſerved, 1 the 


neceſſity of mutual commerce. 
The 5th chapter of this law directs, that commiſſions may be 


awarded under the great ſeal, to promote the navigation of 


[.] Since the former editions, it hath occurred to me, that poſſibly 


this doubt might have ariſen from Henry the Fifth's dying in France, 
who therefore could not be ſaid to return to England, though his corpſe 


was interred at Weſtminſter Abbey. I mention this merely as a con- 
jecture, to account for this extraordinary doubt of the legiſlature, as it is 


not even alluded to in the law itſelf. 
[#] 8 Eliz. ch. iii. 
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the river Lee from Ware in Hertfotdſhire, till it is Joſt in 
the Thames; and is the firſt inſtance of a parliamentary pro- 
viſion for the navigation of an inland river. I ſhould 1 imagine, 
that there had been very great loſſes by floods, at this: time, 
on the eſtates in the fen countries; as, ih the 6th year of this 
king's reign, proviſion is made for general commiſſions of ſewers. 
[w]; which perhaps was the firſt iniſtauce of their having ever 
iſſued. One of theſe is directed to the commit oners for Lyndſey 
hundred in Liucoluſfiire, and, amongſt ſome ather curioꝝs parti- 
culars, empowers them to preſs'ag many labourers into their; ſer- 
vice as they ſhould think neceſfary ſæ&j))j) ole dns antes 

We find, in Riley s Placita Parliamentaria [ 1], a law which: 
Was propoſed chis yeary and. whibtr hath expired together | with 


Lao] This RE i not 4 corruption of ſhoars, * As "ome have Höpögd, 3 
but means a ſea-wWeär or mound to keep off the ſeà; Raf al, thetefore, 
in his edition of the ſtatutes, generally ſpells the word, Kean. "Bee the 
title of 6 Hen. VIII. ch. x. as alf& other inſtanees : 

Hatriſon (in his Deſcription of Süper a mol menen 
method, wich prevailed formerly in: the fen countries; of puniſhing. thoſe 
who ſhould neglect the repair of a ſea- mound: Finally, thoſe whq have 
« walles and ſea banks near the ſea, and doe ſuffer them to decay, whereby 
* the water entereth and drowneth the country, they are by a certaine 
© cuſtome apprehended, condemned, and "ſtaked i in the breache, where 
e they remayne for ever, as 2 parcel | of the foundation of the new walle 
«that is to be made upon hem, as I have Heard reported "oN Ch. Fe 
p. 12 28. K. anni 0 

[x] It is ſaid by Sir Edward Coke , that the ling hath a pbiver, by 
the common law, to iſſue a eSifimaiſfion for this purpoſe, -as the judges. 
held that he. was: obliged to defend his realm againſt the attacks of- the 
ſea, as much as againſt thoſe of an enemy. There i is, alſo, in the Petyt 
Manuſcripts, an order of Edward the Firſt (in, the fifth year of bis 
reign) to the ſherives of Glouceſterſhire and. Worceſterſhire, to widen 
the Severn in a particular, part, and to ſend all thoſe in vinculis o the 


king and parliament who ſhould obſtruct ſo neceſlaty a. work +. 
[1] F., 672. 
* 10 Rep. 141, „ Vol. xiv. 8. 30. 
the 
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the occaſion of making i it, unleſs it ſhould be rel to be a 

generat proviſion, againſt the eee of a queen e with- 

out the king's conſent. © 3 15 
r Petitiones Purliamenii te anno vi regni regia; Hos on. Kerri. 

% As toward a bille concey ved and miniſtred unto the; lordes 
«fpitituel aut temporel in this parlement to be made for n. 
& of the whiche the tenuer here followeths. 

Item ordene, ſoit! ſtablye per auctorite de ceſt tw 1 
ment pur la ſalvadion de lonur des treſnoble Eſtats des roynes 
Deng i torre pur le temps eflants; qs nulle homme de ques: 

4 -conque degree, ou condition quil ſoit, ne face contract des- 
<«efpoufailles ou matrimoigne, ne ſoy marie a quelque Royfie Den 
* gleterre fant eſpeciul licence et aſſent du roy meſmes, luy eſteant: 


& des ans de diſcrecion; et celuy qui ferra le contraire, et ent 


« ſoit duement convict, forface pur terme de ſa vie gu roy toutz 
at ſes teres et tenements, ſibien ceulx qui ſont ou. ſerront en” ſes 
& mayns propres, come ceulx que font ou ſerrout es mayns daul- 
tres a ſon oeps, et auſſi tous ſes biens et chateaux en quelcon- 
&© ques mains quilz ſoient; confiderez qu par la deſparagement 
du royne leſtat et lonur du roy ſerroient treſgrandement em- 
« blemiz, et dorra le greindre comfort et example as autres 
« dames deſtat, queux ſont del ſang roial pur le plus legierment 
„ deſparager. We Herry Archbiſhop of Canterbury, John 
« Archb. of York, William Biſhop of London, the Biſhop of 
« Ely; John Biſhop of Roucheſter, John Biſhop of Bath, Will. 
«* Biſhop of Norwiche, Richard Abbot of Weſtmynſtre. Nicol 
% Abbot of Glaſtinbury, William Abbot of Seynt Maries of 
% York, and Nicol Abbot of Hyde, gife oure aff-nt thus and never 
& otherwiſe, that is to ſay, as far forthe as the ſaid bille is not: 
& ageins the law of God aud of his chirche, but ſtandeth there- 
& withe, and emporteth no- dedly yune⸗ Requiring this to be 


& enacted | in the parliament rolle.“ | 
| | Dor /o. 
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5 — Dorfs. 
A Soit enadde en maner come tielx nnn et condicious 

ont eſte enactez devant ces heures.“ Ki 
It is a very extraordinary declaration, that the quodi-indther 
ſhall not marry without the conſent of the infant king, who was 
now but four years of age; and if it is contended, that the © du 
e conſent du roy (luy eſtant des ans de diſcretion") means, that his 
conſent was not neceſſary till he was of ſuch age, the anſwer is, 
that this conſtruction would have made the act entirely nugatory, 
as it could not take effect till twelve years afterwards, when 
queen Katharine muſt probably have dropt all thoughts of mar- 

_ riage. It is alſo remarkable that Owen Tudor, after the queen's 
death, was committed to the Tower upon this ſtatute, from 
Which he twice made his eſcape [2]. | 


P Grafton's Chronicle, p. 134. l in his Centuries, likewiſe l 
takes notice of this law, 


STATUTES. 
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STATUTES MADE AT WESTMINSTER. 


8 Hen. VI. A. D. 1429. 


Þ the :ntrodyAiicn to the ſtatutes of this year, which conſiſt of 
no leſs than nine-and-twenty chapters, Henry the Sixth is for 
the firſt time ſtyled Chr: iftianiſſim imus Dominus Nofter ; which title 
| he had poſſibly aſſumed as king of France. 

The 2d chapter i is of a very ſingular nature, as it is made to 
promote the trade of another country. Chriſtiern king of 
Denmark, who was uncle to Henry the Sixth, had iſſued a 
4 proclamation, that no foreigner ſhould carry merchandiſe 
to any of his ports on the coaſt of Norway, except that of 
" Nerthbarn [2]; and this ſtatute directs all Engliſhmen to ob- 
ſerve this regulation under penalty of forfeiting their goods. 
The trade between England and Denmark, at this time, conſiſted 
x chiefly i in the exchange of wool for fiſh, or rather, indeed, in our 
| fiſhing on their coaſts [5]; for we find, by a ſtatute made two 
Fears after this, that, the Danes having ſeized the cargoes of ſome 
ſhips belonging to merchants of Hull, it is complained, that 
no Danes or Norwegians ever come into this iſland upon whom 


[0] I ſuppoſe Northbarn is the fame with Bergen : there is a town 


called Bergen on the! iſland of Rugen, off the coaſt of Pomerania, and 


therefore Bergen in Norway ſeems to be properly called North Bergen, to 
_ diſtinguiſh it from Bergen in the Baltick. It appears, by Anderſon's 
| Hiſtory of Commerce, that there was anciently a conſiderable herring 
fiſhery in the Baltick, and particularly near Rugen. See a diſpenſation 
with regard to this ſtatute in favour Epiſcopi Olenſis in Iflandia. Rymer, 
vol. v. part i. p. 31. A. D. 1436, 14 Hen. VI. It appears by this li- 
| cence that this biſbop was born in England, and that his Chriſtian name 
was John. | 


1 By an Iriſh ſtatute of the ſeventh of Edward the Fourth, fo- 


reigners are not Fame to fiſh off the coaſt of Ireland. 
| they 
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; they can make repriſals [c]. The remedy given by the legiſla- 
ture is, that the complainants ſhall be entitled to letters of privy 
ſeal, and, if ann! is not t made, that the king will then pro- 


vide one. 


+; 12 


There is x proclamation in Rymel w Feedera, which iſſued in 


the third year of Henry the Fifih, relative to this fiſhery on 
the coaſt of Norway and Icelaud: Rex vicecomitibus Lon- 
% doniæ falutem—Proclamari faciatis, quod nullus ligeus noſter, 


60 uſque ad finem unius anni proximè Jam venturi, ad partes 


a 19.21 : 


„ jnſulares regnorum Daniæ & Norwegiz, praſertim ad in- 
fulam de Tceland, piſcandi cauſa, ſeu aliis de cauſis, in præ- 


10 judicium regis regnorum iſtorum, accedere præſumat aliter 


« quam keri antiquitüs ſolebat.“ It may be difficult, at this 


diſtance of time, to know what kind of fiſhery, or trade [4], was 


"carried. on by the Evgliſh on theſe coaſts; as neither the me- 


thod of barpooning whales, or extracting their oil from the 


blubber, was probably known at this time, unleſs it 1s inferred 


ſe] This ſhews, that by the Law of Nations (as then underſtood) oe 
was a very ſummary method of receiving juſtice. There is, in Mr. 
Petyt's Collectanea, a head thus intituled, « Repairing of.. Wroengs,” under 
which he hath collected ſeveral inſtances, from records, of the kings of 


England doing this ſummary juſtice to their ſubjedts, who 1 been i in- 
. _ by foreigners. Vol. i. p. 479, et ſeq. 


+ [a] Stone for buildings was imported anciently from ad - «80. 


ce the Hull-men ballaſt their veſſels with Iceland ſtones.” Harris's De- 


ſcription of Britayne, p. 114. R. He before mentions its being eſteemed 


for this purpoſe. Leland indeed informs us, that it was ſuppoſed Wreſil 
caſtle, belonging to the earls of Northumberland, which is not far from 
Hull, was built by ſtone from the coaſt of France. Itin. vol. i. p. 45 


In the ſame part he takes notice, that this town had much increaſed. from 
the time of Richard the Second, by having the entire trade of ſtock fiſh 
from Iceland. Ibid. p. 41. It ſhould ſeem, therefore, that there was a 
gread cod-fiſhery thus far to the northward, three or four eenturies ago. 
The Danes inſiſted upon this excluſive right of fiſhery in their ſeas during 


the reign of Queen Elizabeth, which ſhe appears to have much reſented. 
See Rymer, vol. vii. part ii. A. D. 1600, and 42d of Elizabeth. 
6 Fn 


from 
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from the direction of this proclamation not to fiſh on the coaſt of 
Iceland. I ſhould rather ſuppoſe, indeed, that whales, ſo far 
back as the beginning of the fifteenth century, were not to be 
found in the high northern latitudes, in which they are fiſhed 
for at preſent [e]. We hear eternally, in the old law-books, of 
the king's prerogative in royal fiſh ; which, therefore, muſt have 
made a conſiderable branch of the revenue [/]; and Juvenal 
ſpeaks of the balæna Britannica as we would at preſent of a 
Greenland whale. It is well known, that ſuch fiſh are ſcarcely 
ever ſeen at preſent on our coaſts; which, therefore, ſeem to 
have left our ſeas, as being too warm, for thoſe more to the 
Northward, where they find a climate more ſuited to their wants 
and feelings. The cultivation of North America having on the 
other hand rendered the ſeafons in thoſe latitudes more mild than 
they were ; late accounts inform us, that within theſe few years 
great numbers of the ſpermaceti whales have been caught in the 
Gulph of St. Lawrence, which before was probably 100 cold for 
them. 

[e] It is not whales only which change their haunts ; herrings and 
other fiſh appear for a number of years in particular places, and then 
totally defert them. There was, in the time of Queen Elizabeth, a very 
confiderable herring-fiſhery off Aberyſtwith, and about fifty years after- 
wards near Aberdovey ; which are now removed further to the northward 
on the Welſh coaſt. Such a number of a large fiſh of the ſhark kind 
appeared likewife on the Carnarvonſhire coaſt (during the years 1759 
and 1760), that the oil extracted from them amounted to a confiderable 
value. Such fiſh were never heard of, or ſeen, by the oldeſt fiſhermen, 
before that time; and they have now again entirely diſappeared. 

[] I apprehend, that the cuſtom of ſending a preſent (as it is Hyled) 
to the Ring, of the ſturgeon taken in the Thames, ariſes from this ancient 
prerogative of the crown, as it is one of the Royal Fi. I find, how- 
ever, by a caſe ſtated with regard to a right of fiſhery in the Thames, that 
the taler of the ſturgeon is entitled to a marc, though the fiſh belongs 
to the king, paying that ſatis faction. In Denmark, the whale and ſturgeon 
are confidered as the king's property, wherever caught. Stiernhook, 
De Jure Sueonum vetuſto, I. ii. c. 8. 


ens 


L 40 ] | 


STATUTES M A DE AT WESTMINSTER, 
15 Hen, vi. A. D. 1436. 


Tur firſt Ka of thels laws recites, that the court of the 
ſteward and marſhal, now commonly called the Marſbalſy 
Court, had, by a fiction in the pleadings, ſuppoſed the. plaintiff or 
defendant to belong to the king's houſehold, who in reality had no 
ſuch office, and had thus improperly increaſed- the juriſdiction of 
the court. The ſtatute, therefore, directs, that proof may be 
admitted againſt this allegation, intending to confine the ſuits 
to thoſe parties only who are the proper objects of the Mar- 
ſhalſy juriſdiction. This ſeems to be a very wiſe proviſion of 
the legiſlature, as all ſuch fictions derogate from the proper 
weight and dignity in the proceedings of a court of juſtice. 
Uſe may, in ſome meaſure, have taken away from the ridicule 
of the fiction of a quo minus in the Exchequer, or latitat in the 
King's Bench, as well as other ſuch ſuggeſtions; but the nature 
of them cannot be thoroughly altered, ſo as to make that proper 
which, in its commencement, was a ridiculous and falſe ſur- 
miſe. . | 
The 24d chapter deſerves only to be taken notice of, as it 
ſeems. to be the firſt permiſſion to export corn to be found in 


the ſatute-book [g]. Agriculture muſt now have been greatly 
improved, 


[ 2] The words of this ſtatute are; © 7 OE pur ceo que par la leie orde- 
© nee, nul homme poet carier blees hors du royaume ſans licence del 
roy, per cauſe de quel, fermours ne poent vendre leurs blees finon a 
e baes priſe, a grand damage de tout le royaume,” 

Much hath been ſaid of late with regard to the king's prerogative of 
_ laying an embargo on corn intended to be exported. I do not mean to 

enter into the queſtion, whether modern acts of parliament have not taken 
I NR —_ a | ; | | | | away 


= 
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improved, as appears by Forteſcue's deſcription of England [4], 
which he ſays is a well- peopled (I had almoſt ſaid paradiſe of a) 
country, whilſt he repreſents France to be almoſt an uncultivated 
deſart. He might have, indeed, ſome national prejudices ; but he 
had certainly great opportunities of comparing the two kingdoms, 
as he was ſo along abroad with the ſon of Henry the Sixth. 
The 4th chapter directs, that no one ſhall ſue a ſubpoena out 


of-the Court of Chancery, without finding proper ſecurity, as 


this practice i is recited to be en ſubverſion et impediment del 
common ley.” The civil wars, during the reign of Henry 
the Fourth, 50 have greatly increaſed feoffments to ſecret 


5 uſes and truſts 9. which the courts of common law either could 


away this prerogative ; but it ſhould ſeem that the king was inveſted 
with ſuch a power by the common law. | 


1 find accordingly, in Mr. Petyt 5 Collection of Manuſeripts, an expreſs 


prohibition of, the exportation Mt corn by t the Tbird, in the forty- 


fourth year of his reign: 

Rex ballivis et probis hominibus ſuis de Gippewic, Oreford, Dun- 
e wich, et Yernemuth. Sciatis quod affignavimus dilectum et fidelem 
r noſtrum Rogerum Bygod, Comitem Norfolciz, ad providendum, ordi- 
40 nandum, necnon ad prohibendum ex parte noſtra, ne aliquod Sladum, 
cc vel aliud genus victualium per mare, extra partes veſtras deferatur.” 


Petyt, MA. vol. vi. p. 152. An order follows afterwards to ſeize the 


boat, or veſſel, which ſhall attempt to export ſuch grain. There are like- 
wiſe many proclamations to prevent the exportation of corn during the 
reign of Henry the Eighth, as alſo during that of Edward the Sixth, 
all of which iſſued in time of peace. 

I muſt admit, however, that there is a paſſage in Fox's Martyrology, 
vol. ii. p. 2. which ſhews that there were doubts in the privy council, even 
in the reign of Henry the Eighth, with regard to this power in the crown. 

T4] In his treatiſe De Laudibus Legum Angliz. 


[i] There is an Iriſh ſtatute againſt theſe ſecret feoffments ſo early 


as the third of Edward the Second, Fe ſtyled 7 ve Statutes of 
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. OBSERVATIONS ON 
not reach, or were unwilling to comprehend within their juriſ- 
_ diction : this muſt have conſiderably augmented the buſineſs of the 
court of equity [&], whoſe wings it was therefore neceſſary to 
clip. The inconvenience to the ſubject aroſe not only from the 
proceedings being more expenſive and dilatory than by the com- 
mon law, but likewiſe from the inexperience as well as ignorance 
of the judge, whoſe office was rather that of a ſecretary of 
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a ſtate [II, than the preſident of a court of juſtice. The firſt per- 
F ſon inveſted with this high ſtation, who was properly qualified 
it by being educated an was Sir Thomas Moore [m]. 

1 Not- 
1 D Williams (in his 7us ꝙppeilandi aſſertz, that the court of Equity 
4 in the Chancery began in this reign under the chancellorſhip of Henry 
it Beaufort; and in the time of Philip and Mary the entry was, © it is de- 
| 1 &© creed by the Lord Chancellor and the whole court,” p. 39 and 42. The 
x rapid progreſs and increaſe of buſineſs in this court is amazing, as Sir 
1 Edward Cote, in the debates of the Houſe of Commons during the ſeſſion 
oy of 1621, aſſerts, that, in the time of Henry the Sixth, no more than 400 
[ 1 ſubpcenas iſſued one year with another out of the Chancery; whereas, in 
4 the reign of James the Firſt, the number was not leſs than 35,000, 
1 vol. i. p. 226. : 

4 D] Apud Anglo-Saxones, qui Cancellarii poſtea di&i erant apud 
A *« Anglo-Normannos, Beceras appellati ſunt, i. e. ſcribe, notarii, qui regi- 
1 ©* bus duntaxat ab epiſtolis et chartis fuerunt, in quibus ſcribendis, et 
4 te forſitan dictandis, operam navirunt.” Hickes's Theſ. vol. ii. p. 46. 
4 Inſtituit item rex Gulielmus ſcribarum collegium, qui diplomata 
1 « ſcriberent, et ejus collegii magiſtrum vocant Cancellarium.” Pol. Vir- 
1 gil, lib. ix. 

. „ Deux autres pieces ſouſcrites de la main du Meſine Chancelier, ou No- 
1 &« zaire.” Nouv. Tr. de Dipl. vol. vi. P- 239. 

if Fitz Stephens alſo gives a very particular account of the office and 
1 duty of an Engliſh Chancellor, no part of which relates to his judicial 
WW authority. 

| | In] Roper, in bis Life of Sir Thomas, informs us, that he read every 
WW \ bill preferred to him, and often ſtopped any farther proceedings.. From 
$ | the diſpatch which he gave as Chancellor, the following lines were written 
L | in his commendation by ſome poet in the time of Henry the Eighth + 

UW a When 
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Notwithſtanding this precedent, we find that Queen Elizabeth 
gave the great ſeal to her vice-chamberlain, Sir Chriſtopher 


Hatton, without any notice being taken, by the hiſtorians of 
the time, of the impropriety of this appointment [a]. In the 
reign of James the Firſt, Archbiſhop Williams was appointed 
lord keeper 3 and Hacket, who wrote his life, fays, that he diſ- 
patched many more cauſes than his predeceſſors [o] had done in 
the ſame time. That the court had really a great deal of 


270 When More ſome years had Chancelor been, 
No more ſuits did remain: 
The ſame ſhall never more be ſeen, 
£6 Till ont be there again,” 
F aller's Worthiez, p. 209. 
[n] Mr. Ranft aſſerts, that there never was any reference to a 
Maſter in Chancery till Sir Chri/fopher Hatton was appointed to that of- 


fice, which he likewiſe mentions to have ariſen from this Chancellor's ig- 


norance. [ Deb. H. Comm. 1620, lately publiſhed in 2 vols. 12mo.] 
There was alſo, in the year 1620, a bill propoſed, that there ſhould be two 
Judges of the coif, aſfſors to the Lord Chancellor. Ibid. p. 352. 

It muſt be admitted, however, that the Journals of the Houſe of Lords 
furniſh a very eloquent ſpeech by Sir Chriſtopher Hatton immediately af- 
ter the deſtruction of the Spaniſh armada. See Journals, Feb, 4, 1588. 
There is alſo a ſhort treatiſe on the conſtruction of Statutes, which was 
Printed in 1677, after his death; if this was really written by him, it muſt 
be allowed not to be entirely deſtitute of merit. Spencer the poet ad- 
dreſſes a ſonnet to this chancellor, in which he commends him greatly as a 
ſtateſman, but ſeems to have entirely forgot that he preſided in a court 
of juſtice. Camden indeed ſays, that his appointment was not approved 


of by the lawyers, but that,“ ſplendidiflime omnium tamen quos vi- 


« dimus ſe geſſit, et quod ex gy ſcientia defuit, ex æquitate ſupplere 
e ſtuduit.” Camden, Eliz. A. D, 1587. There are frequent refer- 
_ ences in Wanley's Catalogue of Anglo-Saxon Mſſ. to the Hatton Library, 
1 7 85 I conclude was collected by this Chancellor. 

lo) Sir Nicholas Bacon and Lord Elleſmere, Archbiſhop Williams - 
had been chaplain to the laſt of theſe Chancellors, Fuller's Worthies, 
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| buſi neſs whilſt he prefided, appears by this moſt irre fragable 
proof; fifteen ſerjeants, or barriſters of great eminence, attended 
the Chancery, whilſt he was inveſted with this high office [p]. 
Notwithſtanding this increaſe of ſuits in the court of Equity, 
there is not a report of a ſingle deciſion by Lord Bacon [9] ; 

we have Tome few indeed (and thoſe important ones) by lord 
Nottingham, but ſcarcely a determination of conſequence by 
lord Somers. Though this laſt very conſummate politician was 
ſucceeded by lawyers of eminence, yet it may be ſaid, that we 
owe the preſent beneficial ſyſtem of equity to the peculiar na- 
tional felicity of the greateſt lawyer and ſtateſman of this, or per- 
haps any other country, having preſided in this court, near 
twenty years, without a ſingle decree having been reverſed, in 
any part of it; an infallibility, e in no other inſtance was 


ever the lot of humanity. 


be: Hacker s Life of Archbiſhop V Williams: It ſhould 1500 from 
the proceedings againſt Wraynham, for libelling Lord Bacon with regard 
to one of his decrees, that the Chancellors ſometimes decided cauſes rather 
in a more ſummary manner than is uſual at preſent. Amongſt other 
curious particulars to be inferred from that trial, it is very clear, that 
the Maſter of the Rolls was then confidered only as the firſt Maſter in 
Chancery, as his reports are frequently alluded to. State Trials, vol. vii. 
p. 102 & ſeq. It likewiſe appears that Q. Elizabeth, on complaint of 
one of Sir Nicholas Bacon's decrees, ordered two judges to attend him at 
his own houſe, and that the chancellor reverſed it. Ibid. p. 109. 
Ii] In a letter to the Houſe of Lords, however, he ſtates, that he uſu- 
ally made two thouſand decrees and orders in a year. See the Journal 
of that ante on the 19th of V. 162 . ä 


STATUTES 


L 47 ] 


STATUTES MADE AT WESTMINSTER, 
20 Hen, VI. A. D. 1442. 


HE gth chaphte of theſe laws is the only inſtance of an 
explanation of any part of Magna Charta, though it hath 

been ſo often confirmed [7]. It recites a doubt, whether a peereſs 
F ; was. 


/] This ſtatute was occaſioned. by the dutcheſs of Glouceſter's being 
firſt charged with treaſon, and afterwards necromancy ; proſecutions for 
this laſt offence were now very common, as appears by the many writs in 
Rymer, De /ortilegis capiendis. The Rev. Mr. Harte (in his Life of Guſ- 
tavus Adolphus) mentions, that he ſaw three witches hanging on the: 
banks of the Sanna (a river in Auſtria), who had been convicted of blaſt- 
ing their neighbours corn. It is greatly to the honour. of this country, 
to have repealed all the ſtatutes againſt this ſuppoſed crime ſo long ago 
as the year 1736, when laws of the ſame ſort continue in full force againſt 
theſe miſerable and aged objects of compaſſion, rather than perſecution, 
in every other part of Europe. 

One cannot but be ſorry to find ſo great and liberal a man as Selden, 
attempting to juſtify the puniſhing witchcraft capitally : * The law 
& againſt witches does not prove that there be any, but it puniſhes the 
© malice of thoſe who uſe ſuch means to take away mens lives. If one 
e ſhould profeſs, that by turning his hat thrice, and cry ing Bux, he 
6e could take away a man's life (though in truth he could do no ſuch 
* thing), yet this were a juſt law made by the ſtate, that whoſoever 
« ſhould turn his hat thrice, and cry Bux, with an intention to take 
* away a man's life, ſhall be put to death.” Selden's Works, vol. iii. 
p. 2077, Notwithſtanding this great authority, I think ſuch.a law may 
be declared to be not only ' ridiculous and futile, but highly unjuſt: 
Lord Bacon rather ſuppoſes, that. there may be charms to occaſion im- 
potence, and adds, it is a thing of no light regard,. becauſe the civil law 
takes notice of it, Cent. ix. Exp. 888. Dr. Grey, in his Notes on 


Hudibras, mentions, that Hopkins, the noted witchfinder, hanged 60 
ſuſpected 
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was to be conſidered as within the words of the known 2gth ; 


chapter, « Nullus liber homo capiatur, &c, nifi PE legale ju- 
* dicium parium ſuorum, aut per legem tertæ.“ There had 
now elapſed two hundred and ſeven years ſince Magna Charta 


was firſt enacted; and it ſeems at firſt rather extraordinary that 
no peereſs had been tried for a capital offence, which muſt have 
before ſettled this doubt. The firſt reaſon for this ſeems to be, 
that the peers did not amount to a fourth of the number which 
they conſiſt of at preſent ; and the ſecond is, that though per- 
haps peereſſes might have joined with their huſbands in trea- 
ſonable plots, yet, to the honour of theſe more early ages, it was 


thought inhuman to proſecute a woman, as ſhe was ſuppoſed 


to act under the coercion of her huſband, nor could ſhe, from the 
imbecillity of her ſex, contribute much to carrying the treaſon 
into execution, except by her good withes for every enterprize in 
which her lord was embarked. It was reſerved for the reign of 
James the Second to proſecute lady Liſle for the harbouring a 
traitor [5]. N 

It 


ſuſpected witches in one year. He alſo cites Hutchinſon on W 


for 39,000 having been burnt within 1 50 years. 

Etoile, in his Memoirs, informs us, necromancy was ſo much encou- 
raged by Catharine of Medici, mother of Henry the third of France, 
that in the year 1572 there were ſuppoſed to be 30, ooo in that kingdom 


addicted to this ſtudy, Tom. i. p. 219. There is an able pamphlet of 


Sir Robert Filmer's, againſt the proofs generally relied upon in the con- 
viction of witches, which is entitled, An nn. to the jurymen 
c of England touching witches.“ 

[5] Henry the Fourth, indeed, iſſued a warrant for the apprehending 


Hotſpur's wife. See Rymer, vol. iv. part i. p. 57. It appears from the 


title of this warrant, which is © De arreſtando Elizabetham Percy” (who 
is deſcribed afterwards to be the wife of Henry Percy), that Shakeſpeare, 
who is generally very accurate in his biſtorical plays, hath been guilty 
of a trifling miſtake in making Hotſpur call this wife of his, Kate. 
| | 3 It 
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It mould ſeem indeed, from a paſſage in Monſtrelet' 8 Chronicles 
that it was not cuſtomary, i in his time, to execute women in 
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France for any crime whatſoever, as he deſcribes a vaſt concourſe 

of people, who aſſembled from all parts of the kingdom, upon 

ſuch an occaſion, © pour la grande nouvelleté que c'eſtoit a veoir 

&« pendre une e car onques e ne fut veu au royaume de 
66 France [e]. 15 ; 

It is rather e e that the. peerage, wha, FIR ather 
bodies of men, are generally very tenacious of their privileges, 
ſhould not have at this time inſiſted upon being tried for a miſ- 
demeanor by their peers, as the prejudices of a common jury 
are more likely to operate in a miſdemeanor than in a capital 
offence. Surely the words Nullus liber homo capiatur, aut 
<«1mpriſonetur, aut aliquo alio modo deſtruatur, niſi per legale 
« judicium parium ſuorum,” ſeem to have been anxiouſly in- 
ſerted to include every kind of criminal proſecution. It is indeed 
not only a proviſion in favour of the ſubject, by one of the chap- 
ters of Magna Charta, but ſeems to have been likewiſe the law 
of every part of Europe, where the feudal policy had been intro- 
duced. Thus Thaumafeeres, in his Commentary on Les afiſes de 
Feruſalem, ſays, ** Les nobles eſtoient juges par leur Paires, et les 
„ Buurgeois par autres Bourgeois et prudhommes.” He likewiſe 
cites Beaumanoir for this, Se li jugemens fut fait par bourgeois, 
« je ne tins pas che pour zen, car il eſt fait par chaux qui 
* ne puent, ni ne doivent juger.“ | 

By the enumeration of the ranks of peerage in this ſtatute, 
viz. Ducheſſes, Counteſſes, et Baroneſſes, we may correct a miſtake 
of the heralds, who inform us, that John lord Beaymont was 


It ſhould ſeem however, from this warrant, that Henry's deſign was 
rather to examine her, in order to detect the conſpiracies againſt him, 
than to bring her to the ſcaffold as a traitreſs. The order allo 1 is only 
directed, © dilecto armigero ſuo Roberto Waterton.” 
| nl P. 8. t. ili. 
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416 ; 198 OBS E R VATION 8, &c. 
created the firſt Engliſh viſcount in the eighteenth year of this 
king; bur it is impoſſible that the legiſlature, two years after 
this introduction of a new order of nobility, ſhould have omit- 
ted to enumerate it in the preſent ſtatute, between the rank of 
counteſs, and baronefs. This new rank was, however, inſtituted 
before the thirtieth year of this king, as the 31ſt Hen. VI. ch. Il. 
makes mention of it amongſt the other degrees of nobility. 

1 muſt admit; however, that I have lately found, in Madox's 
Baronage, the word Vice-comitiſſa is uſed in a record fo early 
as the time of Henry the Secotid LJ. This viſcounteſs is ſtiled, 
de Bello-Monte, and ſhe was therefore probably a foreigner, 
| who had obtained this rank in Fad 


[4] P. 144. Viarchioneftes, indeed, are alſo n in this Catates 
| and there was a Marquis, of Suffolk, in the twenty- third a 1 r 
the Sixth. See Rot. Parl. vol. v. p. 73. 
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HAVE before had occaſion to obſerve, that ſome ſtatutes 
have been attended with very prejudicial conſequences, when 
they: have declared that to be an offence, which was already 
criminal by the common law, when properly underſtood. The 
iſt chapter of the preſent ſtatute furniſhes an inſtance of this, 
by providing a remedy againſt the ſervants of a deceaſed perſon, 
who, upon the death of their maſter, have riotouſly taken poſ- Will 
ſeſſion of his goods, and made diſtribution of them amongſt = 
themſelves : there can be no doubt but that this was puniſhable a 
by the common law, either as a tort, riot, or larceny, accord- | bil 
ing to the circumſtances attending the caſe. 1 
By the gth chapter of the ſtatutes of the preceding parliament = 
it is alſo declared, that a bond, extorted from a woman whilſt | bl 
4 under confinement, ſhall be void;"” and there can be as little : il | 
doubt, but that any deed fo obtained was clearly void by the i 
common law. In like manner, the 4th chapter of the 28th of 1 
this king makes it felony for any Welſh or Lancaſhire man 9 | 
to take the goods of another under a pretence of difireſs, which, þ if 
being in fraudem legis, was moſt undoubtedly a felony by the 300 
common law. Theſe three inſtances occurring within two or ö 14 
three years ſeem to make it probable, that the drawing of acts Wo 
of parliament was now in the hands of thoſe who probably 
had not ſtudied the law profeſſi ionally ; and this obſervation 
receives a confirmation from the figurative ſtile, and number of 
epithets, which are uſed in the 31ſt of this king, with relation 
to Cade, the Kentiſh rebel; . Le plus OO tyranne, hor- 
& rible, odious, et erraunt faulx traitour John Cade,” which by no 
Ggg2 means 


. OBSERVATIONS ON 


means agree with the fi mplicity of the common law. The 


attorney- general, in opening the circumſtances of guilt, which 


are to be proved againſt a traitor, may ufe oratory if he pleaſes, 


though perhaps better omitted; but the common law in in. 


dictments ſpeaks but one and the ſame language, notwithſtand- 
ing the crime may be attended with the moſt aggravating cir- 


0 cumſtances; and though many may think, that ſome parts of 


an old form might be dropt, yet it is much more prudent to 
adhere to it. This muſt ſtrike any one, who reads an in- 


dictment, or charge, either in the French or Scotch law, which 


are drawn out to a prepoſterous: length, and in which the ad- 
vocate attempts to ee the: court: * rhetorical and . 
tive deſeriptions. i! 5 

Mr. Locke, in his Eſſay on he 8 Underſtanding; 3 
therefore to diſapprove. of a profeſſorſhip of rhetoric in our 
univerſities, as it is calculated to inſtruct pupils in the arts of 
deceit. He concludes however the chapter by ſaying, <« that 


« jt; will be thought great boldneſs, if not brutality, in him, to 


« have ſaid thus. much againſt it, Eloquence, like the fair ſex, 
„ hath too prevailing beauties in it, to ſuffer itſelf ever to be» 
6s ſpoken againſt ;; and it is in vain to find fault with thoſe 
„ arts of geoeiv ing wherein men find pleaſure to be de · 
6 ceived Lw.“ Tully exclaims ſtill more ſtrongly againſt the 
orator's impof ng upon the judge. Cumque nihil tam in- 
i corruptum eſſe debeat in republic quam ſufragium. quam 
4 ſententia; non intelligo cur qui ea Pecuma corruperit pœnſt 
Ty dignus ſit: qui cloquentis,, laudem etiam ferat. Mihi quidem 
&« hoc plus mali facere videtur, qui oratione, quam qui pretio 


« judicem corrumpit : quod e corrumpere n 


nemo poteſt; Keane pate. og 15 Tee Lava 


SS 3 A 


Cs poſſibly i it max not be ant in the mocks of this ofeat 


/ 


[w] Works, vol. i. p. 237. ed, 1759. 
[x] L. xxx. c. iv. 
writer 


— — es 


writer and orator which are now extant. Petrarch had: a Mf. 
' treatiſe of Tully de Gloria, which is now intirely loſt [y]. 

The 4th chapter of theſe ſtatutes directs, that no perſon, in 
the county of Kent, ſhall make above one hundred quarters of 
malt into beer or ale, for his own uſe, which is a very ſingular 


regulation. The occafion of it I cannot even form a gueſs 


about, if perhaps it had not been found in Cade's late rebellion, 
which aroſe in Kent, that it had been much fomented and 
increaſed by the help of great quantities of this animating 
| liquor to an Engliſhman in the cellars of the gentry of this 


county, which the rioters, probably, made a very free uſe of a]. 


The 5th chapter relates to the myſtery of filk-women, which 
merefere ſhould rather have been in French [a], than in Latin. 
per gravem querimoniar ſericatricum et filatricum (myſteria 
«et occupatione operis ſerici infra civitatem London) oſtenſum 
« fuit, qualiter diverſi Lumbardi et alii alienigenæ dictam my- 
« ſteriam et omnes alias vir7uofas occupationes mulierum præ- 
« dictarum deſtruere, ſeipfos ditare, &c.” The law then di- 
rects, that any ſuch Lombard, or alien, ſhall forfeit - twenty 
ome half to the informer, and the other half to be applied 


a 13 See Mem. | 4 Petrarche, and Menagiana, p. 90. Tully's fa- 
mous work de Republica alſo was once in this kingdom, and was loſt at 
Canterbury. Biograph. Dict. in the Life of John Dee. 


[2] In the time of Henry the Second, the Kentiſh ale was ſuppoſed to 


be ſuperior to that of any county in England, © cereviſia, qualis in An- 
* glia fieri ſolet optima, et præcipuè in Cantii,” Gir. Cambrenſis, de rebus 
A ſe geſtis, c. v. The Roll of Parliament, of the ſecond of Richard the 
Second, recites, that in the County of Kent.. . y ſourdont ſovent plus 
« qu'en autres pays.” There is a chaſm, indeed, before theſe words, but 
there can be little doubt from the context, that what preceded muſt 
have related to the mobs and riots in that county. See the lately 
wang Rolls of Parliament, vol. iii. p. 46. 

[a] I find accordingly, that this is afterwards printed as a ſtatute of 


3 Edw. IV. ch. iii. in F rench. 
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1 OBSERVATIONS ON 


in defraying the expences of the king” s houſhold; which chk 
may not, e improperly be Wel the firſt n 
act. 

There are two or three things 3 in \ this laſt ſtatute, which, per- 
haps, deſerve notice; the firſt is, that the cry, at this time, was 
againſt Italians, and Italian manufactures, and not againſt the 
French; the next is, that ſilk began to be uſed in dreſs, and that a 
great number of hands were employed, either in the manufacture, 
or in making habits from it. The laſt more minute parti- 
cular is, that it ſhould ſeem this clauſe was drawn by ſome Lom- 
bard, who had quarrelled with his countrymen eſtabliſhed in 
England from the expreſſion of virtugſas occupationes mulierum [4] : 

which ſeems to be a tranſlation of the Italian word vir- 
iuoſo in the ſenſe it is commonly uſed: and regulations of this 
kind are ſeldom made without the aſſiſtance of ſuch falſe bre- 
thren. 

The 7th chapter n the number of attornies, 2 are 11. 
lowed to practice in the counties of Norfolk and Suffolk, to ſix, 
on account of their being the occaſion of unneceſſary lau- ſuĩts, 
which, and from their ignorance likewiſe, they were not able to 
manage, for the true intereſts of their clients. It may, however, 
be ſaid, that the ignorance of this parliament far exceeded that 
of the attornies complained againſt [c]. If there was not a pfaper | 


D Agreeable to this expreſſion, uſed by the Wiese, of wk oc- 
cupationes mulierum, a lady's needle-work is ſtill in Scotland called her 
virtue. 

(Le] By 4 Hen. ch. xviii. it is directed, that the "ders ſhall examine 
the attorney before he is admitted. Archbiſhop Cranmer, in the reign of 
Henry the Eighth, reſtrained the number of Proctors to eight, who might 
act in the Court of Arches. Stowe, vol. i. p. 155. Ed. 1720. This was, 
however, ſoon afterwards altered (as it ſhould ſeem) on the complaint of 


the 1 | 
5 0 number 


33 HENRY VI. | 415 
number of perſons educated to the profeſlic on of the law, the ſub- 


ject in this country would be under the ſame dependence that 


the Romans were to thoſe who undertook their cauſes, indeed, 
without fee [4], but thereby kept up an improper + be- 
tween citizen and n, in a free country. 

| This 

[a] The Roman advocates, i in the time of Trajan, were permitted to 
receive a fee to the amount of 10,000 ſeſterces (or about 807. of our 
money) after the cauſe was over : © Suberat edicto SC. hoc. Owxts 
cc QUICQUID NEGOTII HABERENT, JURARE PRIUS QUAM AGERENT JuBE- 
ce AN TUR, NIHIL SE OB ADVOCATIONEM CUIQUAM DEDISSE, PROMISISSE, 
* cayIs$E. His enim verbis (et mille præterea), et venire advocationes, 
«* et emi, vetabantur. Peractit tamen negetiis permittebantur e 
« dumtaxat decem millium dare.” Pliny, 1. v. ep. 21. 

Before this permiſſion, during the reign of T rajan, every kind of gra- 
tification had been forbidden by the Lex Cincia®, to which an epigram 
alludes under the portrait of Paſquier the French advocate and antiquary, 
A to his works, ed. 1633. 

< Nulla hic Paſchafio manus ft, Lex Cincia quippe 
. 4 Cauſidicos nullas ſanxit habere manus.“ 
It is ; neceſſary to mention, in order to-explain theſe lines, *that the en- 


graving is only what the limners call @ three-quarters length. 
© Vereor ne arrogantius a me diftum videatur, dicam tamen: a nemine 


« unquam honorarium accepi; ut fi non magna cum eloquentiz laude, 


e certe maxima dignitate cauſas me egiſſe etiam illi ipſi mei obtrectatores 
« agnoſcere neceſſe habeant. Quod non dico, quia turpe putem honora- 
«© rium accipere, quis enim etiam procerum ſuis ſtipendiis militat ?” 
Menage, in his Dedication of the Amoenitates Juris Civilis. 
Dies Barreaux went ſtill farther, as having been long plagued with as 
very troubleſome cauſe ; he ſent for the 8 and * the ſum in litiga- 
tion. Patiniana, p. 50. | 
Fabricius ab Aquapendente refuſed fees to good purpoſe, wh he re- 
ceived preſents to a greater value. The plate, thus thrown. at his feet, 


was oftentatiouſly ranged in his ſtudy with this nine over it, 
© LYCRI NEGLECTI LVCRVM>s Ibid. 


I. Cintius propoſed this law againſt an adyocate's taking a fee, A. Urb. Con. 549; 
This is ſometimes cited under the title of Lex Minerals. 
9 5 | A law 
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416 OBSERVATIONS, Kc. 


This is the laſt ſtatute of this reign. which I mall bn oc- 
caſion to obſerve upon, and I ſhall not attempt to conſider 
Henry the Sixth as a legiſlator. His long minority, and weak- 
neſs of underſtanding ſe] when he arrived at more mature years, 
make him incapable of any character whatſoever, in any relation 
of life; ſuch a king could, poflibly, be of no other uſe than 
that of the Roman conſuls, in the fall of the empire, t0 mark the 
year [F]. The want of ſpirit, or capacity, was ſo notorious in 
him, as to have prolonged his life even after his being depoſed ; 
and by this he furniſhes an inſtance in hiſtory, which contradicts 
the common obſervation, that the day of the confinement of a 
king and his death are ſeldom far diſtant. 


A lawyer's fee, in the Bag, is termed cy , which ſeems to be an 
extraordinary tranſlation of the term honorarium. In the year 1571, a 
bill was propoſed in the Houſe of Commons to regulate the fees of 
counſellors. Journals, vol. 1. p. 93. 

le] It appears, by records in Rymer, that he ſtudied Alchemy. If 
any perſon was ſuppoſed to be poſſeſſed of this invaluable ſecret, he was 
immediately conſidered as treaſure-trove, or a royal mine, and the king 

detained him together with his apparatus. See Rymer, vol. ii. part iii. 
p-. 24. The Alchemiſts ſometimes likewiſe had writs of protection, 
inſtances of both which may be ſeen in Rymer. Henry the Sixth was 
not the only king of England who wiſhed to become an adept in this 
now moſt ridiculed branch of ſcience: ſome chroniclers have ſuppoſed the 
ſame with regard to Edward the Third. See alſo Sir John Davis on 
Tonnage, who ſays it was conceived that this KY 120 Purchaſed the 
ſecret from the famous Raymond Lully. 

[ / ] Miracles, however, were performed at his tomb after his death. 
See Harleian MAT, vol. i. N. 423.7. tkough Widmore (in his antiquities 
of Weſtminſter-Abbey) ſays, that the court of Rome aſked too much 
for Henry's canonization, ſo that he never became a complete fainr. 
P. 121. Widmore alſo mentions, that his body was removed to Weſt- 
minſter Abbey, at the expence of 500Y.; but that no one knows where 
it was depoſited, Ibid, 
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3 Edw. IV. A. DI 463. 


I does great honour to Edward the Fourth, now only in the 


third year of his reign, when his title to the throne was by 


no means a clear one, and the real king was alive, that out of 
five chapters, which compoſe the only ſtatutes of this ſeſſion, 
three ſhould have been expreſsly made to promote the trade and 
manufaQures of this kingdom. Inſtances are not very com- 
mon of ſuch an attention in kings, whilſt in ſuch a ſituation ; 


eſpecially in theſe more early times, when the benefits of com- 
merce had been ſo little experienced; and that this king had 


theſe regulations much at heart, will appear by the oblervations- 


on a ſtatute in the twenty-ſecond year of his reign. 


The firſt chapter relates to our ſtaple commodity of wool, 
ſpeaks of the honour of it, as well as profit, and of the crimes 
which are the reſult of idleneſs. That this valuable manu- 
facture may continue to maintain its credit, and juſt value in 


the foreign market, proviſions are made againſt moſt extra- 
ordinary frauds, which are recited to have been made in the 
packing of wool, by putting into it earth, ſtones, ſand, ordure, 
or pele [4], with intention to increaſe its weight, We often 
hear of cheats and abuſes in manufactures at preſent ; but I do 
nat recollect any inſtance equal to what is recited by this 


ſtatute: the modern world is certainly more knowing; but, not- 


withſtanding the general cry againſt the wickedneſs of the 


[4] I find fince the laſt edition, that Raſtal hath tranſlated the word 
pele by dirt, which ſeems to be a corruption of paille, or ſtraw; I am 
informed, however, by great authority, that pe/c in ſome counties ſignifies 


{kin with the wool on. ; 
H hh times, 
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times, I doubt much whether the ancient ſaying is true, that 
ereſcit, in orbe, dlus. Theſe frauds amongſt traders, however, 
are by no means confined to Europe, as Tavernier, who had 
been fix different times in the Eaſt Indies, hath ſeveral chapters, 
by which he cautions the European merchants againſt the de- 
ceits of the Aſiatic in almoſt every article of commerce. 
The 4th chapter is thus entitled, Certain merchandizes not 
lawful to be brought ready wrought [i] into the kingdom. It enu- 
merates almoſt every kind of goods which can be imported; 
and may be now looked upon as a fundamental law of the 
cuſtoms, founded upon the beſt principles of commerce, which 
does not ſeem to have been ſo well underſtood in ſome of the 
following reigns, and pacticolarly that of Henry the Eighth. | 


[1] As there are frequent proſecutions upon this ſtatute, it is to os 
wiſhed, that ſome of the enumerated articles were more accurately 
tranſlated. By the law of Saxony, he who buys, or uſes a ſmuggled com- 
modity is in all inſtances liable to penalties, as well as the ſmuggler. 
Fynes Morriſon, part iii. p. 208. Which ſeems to be a regulation to be 
adopted in other countries, and which would greatly contribute to the 
increaſe of the revenue, as well as the ſupport 0 of the fair trader. 
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STATUTES: MADE AT WESTMINSTER, 


I7 Edo, IV. Stat. A. D. 1477. 


HE monk who writes the hiſtory of Crowland abbey [2] 

informs us, that there were ſo many diſorders and riots this 
year committed by the ſoldiers, on their return from the ex- 
pedition to France, that Edward went in perſon, together with 
the judges, to try the criminals in different parts of England, 
% Nemini etiamſi domeſtico ſuo parcens, quo minus laqueo pens 
< deret, 11 in furto vel latrocinio deprehenſus fuerit [/].” 


Mm Gale, vol. i. p. 5 39. 
{/] Modern writers and ſtatutes always ſpeak of the criminals ſuffering 


upon conviction; but ancient laws and chronicles generally dwell upon the 
apprehenſion, by which is meant detection in what is called the maixer, or 
furtum manifeſium. The old French word for apprehended is commonly 
ſpelt priſt or prit, and not pris; hence an etymology, with regard to the 


word culprit *, offers itſelf, which has occaſioned many far-fetched con- 


jectures. The common queſtion aſked the criminal is, Culprit, how wilt 
thou be tried? which is, in other words, apprehended criminal, How 

wilt. thou be tried ? I have been informed (fince the firſt edition), that 
this etymology is conſidered as far-fetched. I do not mean to pretend to 
infallibility in this, or in other matters of more importance than ety- 
mology, in which there is generally a great deal of whim. I admit, that 
it is liable to objection; but I would only beg thoſe who adhere to the 
old etymology (than which nothing can be more forced), to weigh cri- 
tically the more common accounts of the derivation of this word , and 


whether they are not ſtill more refined, and unnatural. They will alſo | 


conſider, that this is a moſt ancient form uſed in the trial of criminals, 
and that Culprit is neceſſarily the vocutive caſe, This word is likewiſe 


I ſhould ſuppoſe this term is derived from coulpe, an old French word, ſignifying 
crime, or blame; and prit, uſed according to the import it bears at preſent. 
+ Which makes culprit a contraction of no fewer words than ** culpabilis, es, et hec pa 


ratus ſum verificare,”? 
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420 OBSERVATIONS ON 


It is not extraordinary, that ſoldiers returned from a cam- | 
paign ſhould be inelined to continue the maroding and pilfering 
to which they had been too much addicted in the enemy's 
country [m]. We apprehend ſuch conſequences from the 
breaking a few regiments when peace 1s concluded ; but, as 
there was now no regular pay or eſtabliſhment for the army, 


except during the Mort time which the campaigu laſted, every 


one at the cloſe of it was immediately diſwiſſed, without. any 


uſed by ſome of our old writers as a ſubſtantive, and ſynonymous with 
wretch, or perſon in a calamitous ſituation, which agrees with the ſenſe I 
have contended for, viz. that of an apprehended crinizal, or priſoner. 

* Quod fi omnium vocum, quarum origines in hoc capite inveſtigavimus, 
« origines aſſequuti non ſumus, et id venia dignum eſſe, qui etymologices 
“ paulo peritus fuerit, nemo quoque, ni fallor, inficiabitur. Non om 
„ nium quæ a majoribus conſtituta ſunt, ratio reddi poteſt,” Menagii 
Amen. Jur. Civ. p. 431. Labeo Antiſtius in grammaticam ſeſe atque 
« dialecticam, literaſque antiquiores penetraverat, Latinarumque vocum 
«rationes origineſque percalluerat, eaque precipue ſcientia ad enodandos 
juris laqueos utebatur.“ Aul. Gell. 1. X111, So that this Kind of learn- 
ing has been found neceſſary in the explanation of all laws. 

[ſm] Mr. Petyt has inſerted, in his Collectanea, the articles of war 
which Henry the Fifth eſtabliſhed, the very titles of ſome of which 
are curious: as, „ The Robbinge of Merchauntes, which is puniſhed with 
« death For Barretors— For Debate—F or them that crye Hawocke— 


c For them that deſeroy vines, or other trees bearing fruit—For them 2 which 


« uſe bordel, the whiche lodge in the bote. The puniſhment of the 
ftrumpet is, that ſhe is to have all the money ſhe hath in her pockets 
taken from her ; ſhe is likewiſe to haye her arm broken, and to be 
driven with a ſtaff out of the army. Petyt, Coll. vol. i: P- zog, et ſeq. 


Philippe de Comines, who lived at this time, accuſes the Engliſh ſoldiers | 


of having been always much addicted to drunkenneſs ; it is very re- 
markable, however, that Petrarch attributes the defeats of the French 
armies by Edward the Third to that vice having prevailed univerſally 
amongſt” their ſoldiery. See Mem. de kunnen vol. iii. p. 533. Pe- 

trarche had been an eye · witneſs of this. | _ 


kind 


IBN AAN 2 
| Had of precautions being taken [n] to prevent the diſorders 


wine were naturally to be expected. 
The diſcharged ſoldiers were not only guilty of pilfering on 
. return; they had likewiſe introduced the camp vice of 


gaming. The 3d chapter, therefore, forbids playing at Clor/hs 
ragle, halfbowle, quekeborde, bandyn and handoute ; and if any 


perſon permits even others to uſe theſe paſtimes 1 in his houſe or 


yard, he is to be impriſoned for three years. Thoſe alſo who 


play at any ſuch game are to forfeit ten 2 8 and continue 


in gaol for two years. | 
This is, perhaps, the moſt ſevere law which was ever made 


in any country againſt gaming; and ſome of theſe forbidden 
ſports ſeem to have been manly exerciſes [o], particularly the 
bandyn and  handoute, which 1 ſhould ſuppoſe to be a kind of 


cricket, as the term of Bands is ftill retained in that game. 
. There is a very remarkable preamble to a law of Provence in 


Du Moulin, which prohibits the playing at cards or dice. 


Item car jugadouars als das, ou a las cartas, commeton de 


[ The manner of raifing and paying the armies appears by the 18th 
and 19th chapters of the twentieth of Henry the Sixth. The captains 


agreed by indenture with the king, to procure ſuch a number of men 


for a time ſpecified, The kings of England uſed likewiſe, when they 
wanted ſoldiers for an expedition againſt France, to pardon criminals 
whilſt they ſerved abroad, provided they found ſecurity to anſwer any 
proſecution on their return,“ fi quis adverſus eos loqui velit.” See Hal. 
Pl. Cr. vol. ii. p. 145. and Bacon on Government, part ii. p. 11. The 
occaſion of which conditional pardon probably aroſe from appeals for 


robbery and other offences being then very frequent, as the proſecutor, 


by indictment, was not entitled to reſtitution, till 97 ſtatute of Henry 
the Eighth. 

Lo] In the eighteenth year of Henry the Eighth a proclamation iſſued 
againſt play ing at cards or bowls; but Baker takes notice, that it was 
productive of greater miſdemeanors; the ſame obſervation is made in 
the Roman-catholic counfries during Lent, when public amuſements 


are forbidden. 
«© grans 
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422 OBSERVATIONS ON 5 
« grans mals et deſtruction des beins, et auſſi que commune- 
« ment en tout jeu, fi dan de grans renegaments, et blaſphe- 
«ments [5], de Dieu, et de la vierge Marie, et dels ſains, et 
& ſantas de paradis, per las cals cauſas Dieu aucunement eft 
4 ci corrouſe, et nous punit par mortalitas,. ou autras af- 
66 flictions [2].“ e 

There is a ſtill more extraordinary law of the ſtate of Lucca, 
which does not forbid this vice in general, but only in company 
with women. The games mentioned are, Farlandus, brincholan- 
dus, albus et giallus, and the rigbinetta; for an explanation of 
which terms, I muſt refer to Duchat's notes on the chapter in 
Rabelais, wherein Pantagruel is ſaid to have amuſed | himſelf at 
every paſtime which was then known. | 


[p] © St. Louis ordanna qu'on percat la langue, ou qu'on coupat la 
«'levre ſuperieure a quiconque aurait prononce ces termes indecents, viz* 
ce Tete-bleu—ventre-bleu. Il en couta la langue à un gros bourgeois de 
«Paris, qui sen plaignit au Pape Innocent IV. Ce Pontife remontra 
* fortement au Roi, que la peine &toit trop forte pour le delit: le Roi 
ce gabſtint deſormais de cette ſeverite. Il eut etẽ heureux pour la ſociẽtẽ 
< humaine, que les Papes n'euſſent jamais affectè d autre ſuperiorite ſur 
« les Rois. Commentaire ſur le livre des Delits et det Peines, p. 25. 
Paris, 1766, and aſcribed to Voltaire, 

[2] Du Moulin, vol. ii. p. 1244. The vice of gaming had been intro- 
duced into England before the time of Edward the Fourth, as Chaucer 
| ſpeaks thus of it : 

« As haſard, riot, ſtewes, and tavernes, L 

« Whereat with lutes, harps, and geternes, 

n e aud Ne at dice, night and day.“ 
An again: 

« For in the cite n'as there no prentiſe, 

That fairer couth caſtin a pair of dice. 

Chaucer, in the Cook's Tale. 

In the following reign of Henry the Seventh, Caxton, in one of his 
prefaces, addreſſes his readers: 


„ What do ye now but playe at dyle? 3 
5 e. 


133 3 


17 EDWARD IV. 423 


The ſecond chapter of this law is calculated to prevent the 
eneroachments of the courts of Pipowder, which, like moſt 
others, wanted to extend its juriſdiction, or, in other terms, the 
profits ariſing from it. The judge therefore, ſuppoſed by an 
abſurd fiction that parties, who never had any tranſactions at the 
fair, had made the bargain in diſpute within the limits, and by 
this means claimed. conuſance of the ſuit. The ſtatute there- 


fore directs, that the plaintiff, in the Pipowder court, ſhall 


ſwear, his cauſe of action actually aroſe within the precinct of 
the fair ; and the law ſeems to have been effectually carried into 


execution ſr], as we hear little of theſe courts at preſent, I 


cannot but here take notice that the etymology of the word 
Pipoꝛuder ſeems to be miſtaken by moſt of the writers upon the 


Jaw, who derive it from pes pulveri/atus, or duſty foot; now 


pied puldereaux, in old French, ſignifies a Pedlar, who gets his 
livelihood by vending his goods where he can, without any 
certain or fixed refidence, In the burrow laws of Scotland [s}, 
an alien merchant is called pied puldreaux, and likewiſe ane Far- 
and man, or a man who frequents fairs; the court of Pipowder 
is, therefore, to determine diſputes between thoſe who reſort to 
fairs, and theſe kinds of pedlars, who generally attend them. 


[r] The law, perhaps, which hath been moſt completely executed of 
any in the ſtatute-book, is the ſtatute of Charles the Second, which directs 
the ſheriff and others to root up all the tobacco growing in the county. 
Before this, it was much planted in different parts of England, particu- 
larly Glouceſterſhire ®, as appears by many proclamations in the time of 
James, and Charles the Firſt, and alſo ſome of Charles the Second, pre- 


vious to that ſtatute. In the year 1580, a bill was propoſed in the 


Houſe of Commons, to prevent the ſowing of hemp or flax in Hert- 
fordſhire, which probably aroſe from the ſtench occaſioned by i irs puires 
fying when ſteeped i in ditches, See Journals, vol. i. 
L Ch. cxxxiv. 
de See Fuller's Worthies, p, 334. 
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STATUTES MADE AT WESTMINSTBR, 
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HE firſt — of this ſtatute is entitled An AF * apparel 

q © (nar £Zoyn), as it repeals all former laws of the ſame kind ; 
it not only dire&s of what materials the dreſs of each claſs 
ſhall conſiſt, but likewiſe ſettles the length; and that no one, 
under. the degree of lord, ſhall' wear a cloak or gown which, is 
not long enough to cover his hips. What is, perhaps, more 
ſingular than this part of the regulation, eleven perſons [?] 
particularly named, are excepted out of this ſtatute, and p 
to dreſs according to their own fancy. | OR AE TOM 

Phillips, in his treatiſe of Purveyance, informs us that O. Eli 
zabeth took a moſt extraordinary method of enforcing a law 
of a ſimilar tendency, by obliging the tailors to enter into a 
recogniſance,” that they houſe” not make cloaths above ſuch : a 


value [u]. | 
The 2th chapter ehe the price of y yew bows [w], which 


is not to exceed three ſhillings: and four pence ; the words of 
: Je „ 1:5 ee te 

[ Moſt of them are knights, and I ſhould conceive were always can 
didates for ribbands upon every vacancy ; one of them i is Maſter John 
Gunthorp, dean of the king s chapel, This ſtatute i is repealed by 
1 Hen, VIII. e. xiv. and 1 Jam. I. c. xxv. 

(aj. P. 333. 

v] I ſhould i imagine, chat the planting yews in church; yards, being 
places fenced from cattle, aroſe, at leaſt in many inſtances, from an at- 
tention to the material from which the beſt bows are made; nor do we 
hear of ſuch trees being planted in the church- yards of other parts of 
Europe. It appears by 4 Henry V. chap. iii. that the wood of which the 
beſt arrows were made was the aſp. As the botanical diſtinctions between 
this tree and the Black Poplar are attended with ſome nicety, it muſt have 
7 5 been 


% MAR N.. 425 
the preamble reciting the great benefits to this country ariſing 
from archery are remarkable: Item que come en le temps 
« dels nobles progenitours del roy, et auſſi en le temps del 
« yiorieux ſeigneur le roy qu' ore eſt, ſes ſubgetz deins cheſcun 
4 part ceſtuy royaume ount occupez et uſez ſagitture ove leurs 
& arkes.” This king not only dure to promote archery [x] 
in 


been very difficult to convict on this ſtatute. If this remark is con- 
ſidered as too minute, it muſt be recollected, that the Elders (according 
to the account in the Apocrypha) were convicted merely on the circum- 


ſtance of their differing with regard to the kind of tree, vader which 


Suſanna was ſuppoſed to have committed adultery. 

It ſeems very fingular, that all the laws, for the encouragement of 
| archery, ſhould be after the invention of gun- powder and fire-arms. 
Henry the Fifth, in the fourth year of his reign, iſſued an order to the 
ſheriff of Kent, * in fingulis villis et locis comitatus de quacunque auci 
(præter aucas Brodoges® vulgariter nuncu patas) ſex pennas alarum ſuarum 
pro ſagittis ad opus noſtrum de novo faciendis, magis congruas, et com- 
petentes, &c. Rymer, vol. iv. part ii. p. 193. The ſame orders are likewiſe 
ſent to many of the midland counties. There is a ſtatute ſo late as the 
eighth year of Queen Elizabeth, which relates to bowyers; and one of 
the regulations is, that every ſuch tradeſman ſhall always have in his 
houſe fifty bows made of elm, witch, haſel, or aſh. Ch. x. & 7. Archery 
was alſo encouraged by proclamations, both of James and Charles the 


Firſt, whoſe ſucceſſor attended the company of this name, when they 


were ſhooting in the artillery-ground, in the year 1682. 1 he Bowman's 
Glory, by William Wood, printed in 1691.] 
The French, having experienced the great ſuperiority of the Engliſh 
archers, in the reign of Charles the Seventh began likewiſe to encourage 
this exerciſe, See Paſquier's Recherches de la France, p. 133. There is 
alſo a Scotch ſtatute of the year 1457, which directs butts and bowmarks 
to be erected in every pariſh. Maitland, vol. ii. p. 64). 

[x] That moſt military man, and knight errant, Lord Herbert of 
Cherbury, who wrote ſo late as the reign of James the Firſt, aſſerts, that 
good archers would do more execution, even at that time, than infantry 


* This is the term in Rymer, but I do not underſtand the meaning of it, perhaps it 


may be geeſe that are breeding, and have eggs. | 
ä armed 
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426 OBSERVATIONS. ON 
in England, but likewiſe made laws of the ſame tendeney in 
Ireland; for by 5 Edw. IV: ch. iv. [Y] every Engliſhman is 
obliged to have a bow in his houſe of his own length, either of 
yew, wych, haſel, aſh, or awburn (alder probably); and by 
another ſtatute 1t 1s directed, that butts. ſhall be raiſed in every 
pariſh for this exerciſe, which regulation was not introduced into 


England till the time of Henry the Eighth, and, may have 
been the occafion of ſome of thoſe round hills of earth near 


towns, which have often amuſed and puzzled the antiquaries [z]. 
The preſent ſtatutes, which are the laſt of Edward the Fourth, 
are likewiſe the laſt in the French language. It continued, 
however, to be uſed much about the court, even ſo late as the 


. of Henry the Eighth [9], as moſt of his love-letters to 
Anne 


armed with muſquets. The ſame poet (who is al with regard to 
Britiſh antiquities) informs us, that the beſt bows were made of Spaniſh 85 50 : 


9 made of Spaniſh yew, their bows were wondrous ſtrong.” 
Drayton's Polyolbion, Song 155 


* 


[o] Iriſh Statutes, 
[z] They are in Wales called To ommen, which ſignifies a dungbill; 


theſe mounds of earth ſomewhat reſembling ſuch a heap. See Davis's 
Dictionary. Maitland however ſays, that Tommoide in Erſe imports a 
mound of green earth, on which the Highlanders frequently made their 
more ſolemn contracts. Cæſar alſo makes mention of them in Gaul: 
<« Planities erat magna, et in ea tumulus terreus ſatis Bands. De Bello 
Gallico, 1. i. c. 43. | 

[a] We find, notwithſtanding, by Leland's Colleftanea, that it was then 
part of the duty of the Engliſh clergy, who had benefices in the neigh- 
bourhood of Calais, to teach the Engliſh language, vol. i. 91 xIvi. 
+ Leland himſelf had one of theſe livings. 

Edward the Sixth generally correſponded with his ſiſters i in French. 
I ſhall tranſcribe a letter of his, thus direc ed: 

« A ma treſchere, et bien aymee ſœur Elyzabeth. 

« Puis quil vous a pleu me reſcrire (treſchere et bien aymee ſœur) 

« je vous remercie de bien bon cœur, et non ſeulement de votre lettre, 


mais auſſy de votre bonne exhortation et exemple, laquelle ainſy que 
ej eſpere 


22 EDWARD IV. 


Anus Boleyn, publiſbed by Hearne at the end of Aveſbury's 
Chronicle, are in French. Anne Boleyn left England early, 
indeed, for an education in the court of France (ſome writers 
ſay at nine, and others at the age of fifteen); but, as ſhe not 
1ong after this returned to England, it cannot be' ſuppoſed that 


| the had entirely forgot her mother-tongue. We find, likewiſe, by 


an epigram of Sir Thomas More's, that the ſpeaking French was 
much affected in the reign of Henry the 'Eighth[5]; it had 
not, however, the convenience, which attends it at preſent, of 
being the general language of Europe. 

This king reigned twenty-two years, and ſummoned nine par- 
liaments, in ſore of which we find moſt wiſe regulations with 
regard to commerce and the promotion of induſtry, If the 
monk, who writes the hiſtory of Croy/and abbey, is to be credited, 


Edward not only underſtood trade ſc], but actually carried it 


« Peſpere me ſervira deſperon pour vous ſuivre en apprenant, priant Dieu 
“pour vous avoir en {a garde. De Titanhanger, 18 jour de Decembre, 
«et Tan de noſtre Seigneur 1546. Votre frere, 
| : «© EpOUARD Prince,” 
 Petyt, MAT. vol. xlvi. p. 10. 


Though the obſervation may n appear minute, I cannot help 


taking notice, that the paper, on which this original letter is written, would 
no be eſteemed good; and that the mark upon it, ſeen through the 
light, is a hand and ſtar. This paper poſſibly was imported; but, if 


Engliſh, it does honour to the manufacture at that time eſtabliſhed in 


this country. As for the mark, this circumſtance may detect ancient 
forgeries, as well as more modern ones, if properly attended to. 
| [#] © Creſcit tamen, ſibique nimirum placet, 
& Verbis tribus fi quid loquatur Gallice ; 
Aut Gallicis fi quid nequit vocabulis, 
„ Conatur id, licet verbis non Gallicis, 
«* Canore ſaltem perſonare Gallico,” 
8 Gale, vol. i. p. 559. Edward alſo is ſaid to have imported 3000 
ſheep from 9 — Buſching's Geography, Art. — in Not. 
T11 3 on 
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on after his acceſſion to the throne, to his own private and 


very great emolument. Edwardus, comparatis navibus one- 


4 rariis, et ſubtiliſſimis pannis, laniſque conquiſitis, quaſi unus 


& hominum viventium per mercaturam, merces pro mercibus 
% tam apud Italos, quam apud Græcos, commutavit.”. The 


profits which he made by this commerce to the ee 
and Levant are afterwards ſtated by the ſame author. One of 


the Byzantine hiſtorians mentions a ſaying of the Emperor Leo, 


which ſhews that he had a very different notion with regard 


to a king's becoming a merchant. This emperor was amuſing 
himſelf in his garden at Conſtantinople, when a ſhip failed by 
him, which he deſcribed to have been ſo large, that the ſhade 
projected to the ſpot where he was fitting. Upon his inquiring 
to whom it might belong, he was told, that his empreſs had 
freighted it with merchandiſe; on this, he ordered the ſhip 
with its cargo to be burnt, aſking whether an e or his 
Auguſta had ever before ſo debaſed themſelves [d]. 

Edward began his reign by a moſt politic ſtatute, the ten- 


dency of which was, to aboliſh the fatal diſputes between the 


houſes of Vork and Lancaſter. He likewiſe confirmed all acts 


of his predeceſſors, though he mentions them as kings en fait, 
et nient en droit, which is the firſt inſtance of this known diſ- 
tinction being introduced in the ſtatute-book. His reign may 


be ſaid to have been a popular one, for which Sir Thomas 
More aſſigns the following reafon, ** He had left off gathering 
„ money, which is the only thing that AIRY the hearts of 
*« Engliſhmen from their kings and princes,” 


4] Conſtantini Porphyrogenneti Continuator, l. iii. p. 4r. ed. Venet. 
1729. Henry the Seventh, when he ſent Cabot on his diſcoveries, re- 
ſerved to himſelf, © quintam partem totius capitalis lucri ſui facti, ſive 


in Wan five i in pecuniis, ſolvendam.“ Rymer, vol. v. part iv. p. 89. 


| 2 _ — 
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The ſame hiſtorian mentions indeed another cauſe, in the fol- 
lowing words, he ſent plenty of veniſone to the citizens wives, 
« ſo that no one thinge gat him more hartes [e].“ 

Edward hath perhaps a better title to be conſidered as a 
legiſlator than any other king of England, as he actually pre- 
fided in the courts of juſtice, if we may believe Daniel. 
Edward the Fourth, in the ſecond year of his reign, fat three 
&« days together, during Michaelmas term, in the court of King's 


C Bench, in order to underſtand the law) [ FT," and I have, on 
the 


e] In the Life of Edward the Fifth, p. 4. | | | 
[/ Truffels continuation of Daniel's hiſtory, p. 184. The preſent 
king of Denmark (though then of ſo tender years) preſided in the ſupreme 
court of jullice, and decided a cauſe on the 6th of March, 1766: it there- 


fore ſeems to have been an ancient and generally-eſtabliſhed uſage in the 


north of Europe: and hence it may poſſibly ariſe, that ſome of the oldeſt 
writers dwell much upon the neceſſity of a king's being learned: 
“ Car comme un aſne couronnez, | 
« Eſt un Rois terrien ſans lettre. 
Roy ſans lettres, comme une aſne ſeroit, 
« Sil ne ſgavoit Vecriture, ou les leys, 
* Chacun de ly par tout ſe as. anda 
And again: 
* Roy qui ne ſcet, eſt comme oiſel en caige, 
6“ Mais quant il eſt clerc, ou bon * Arciens, 
« Ainſfi ſur tous puet avoir avantaige.“ 


Fortunatus of Poitiers thus celebrates King Charibert for his ſatisfactory. 


deciſion of cauſes, 
“ Si veniant aliquæ variato murmure cauſæ, 
* Nodoſe litis ſolvere fila potes.“ 


Lord Ch. J. Hobart (in Wraynham's trial) aſſerts, that the power of 
Judging in the king, as a dernier 4 an is an inherent quality to his. 


crown; « |: ceſſat judicare, ceſſat regnare.” State Trials, vol. vii. p. 110. 
Joſeph: Sealiger declares himſelf very explicitly, notwithſtanding this, 
againſt a king's doing any thing, but through the medium of his council: 


* A Maſter of Arts. 
| « Hiſpanize 
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the ſeventeenth of Edward the Fourth, already had oven to 
obſerve, that he preſided at the trials of many criminals, I do 
not mean by this to inf inuate, that juſtice may not be more 
properly adminiſtered' by the king' 's judges; but only that the 
fame curioſity” which carried him into the courts of Weſtminſter- 
hall, muſt have likewiſe given him a deſire ſtill more ec eh 


to inſpect and attend to 12 nnen, en 
4 Hiſpanie g rex : h curat; babet confilium quod « omnia curat; : Gallie 


« rex omnia curat, ideo mal? habent.” Scaligerana, p. 75. This ſcourge 


of crowned heads, and his contemporary writers, ſeems to have been 


particularly diſpleaſed with the kings of France; for, in another place, he 


ſays, © de ſoixante trois roys en France, nous n 'avons en dix qui ent 
< valu . choſe.” Ibid. \ * 1 0's 


STATUTES 
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STATUTES MADE AT WESTMI N STER, 
1 Rich. III. A. D. 1463 


T2" reign of hard 1 Third is a remarkable epocha in 


the legiſlative annals of this country; not only from the 
ſtatutes having continued from this time to be in the Engliſh 
language [g], but likewiſe from their having been the firſt which 


[g] In the firſt year of Richard the Second, the archbiſhop opens the 
parliament by a ſort of ſermon, on the text, Ecce venit rex tuus, - Seig- 
** neurs et ſires, ces paroles que jay diſt, font tant a dire en Franceys, voſtre 


« Roy. vient a toy,” lately-printed Rolls of Parliament, vol. iii. p. 3. 


All the letters from Scotland, during the reign of Q. Elizabeth, are 


written in French; and a tranſlation was made into Evgliſh at the dif- 
ferent offices, -where they were received. The letters from Burleigh 


and other miniſters likewiſe, to the Engliſh embaſſadors at foreign 
courts, are in French. Many inſtruments alſo relating to the Engliſh bu- 
ſineſs continue in that language, during that and the following reign, 
Rymer. 

Chief Juſtice Thirning, however, makes an Engliſh ſpeech, whilſt he 
pronounces judgement in parliament upon Edward duke of Aumarle, 
Thomas duke of Surrey, &c. in the firſt year of Henry the fourth, 
See the lately- printed Rolls, 

Edward the Fourth, in the 16th year of his reign, apyolites Oliver 
King to be his ſecretary for the French language. Rymer, vol. ili. 
part iii. p. 69. The great reproach to this country, for having fo long 
neglected their vernacular tongue, may appear by the following un- 
prejudiced teſtimony of a learned foreigner, ©& In his jure numeraveris 
* linguam Anglicam, quæ five nativam vim exprimendi quoſcunque ſenſus 
5 animi, ſive copiam verborum quibus undique augetur et exornatur, 
* ſive numerum ac concinnitatem cogitaveris, nemini, vers dixerim, ne 
* yeter1 quidem Græcæ cedit.” Benzelius's Preface prefixed to Serenius's 
Swediſh Dict. Hamburgi, 1734, Quarto. | 
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were ever printed [þ]. We. accordingly find, by the 12th 
ſection of the gth chapter of theſe laws, exceptions in favour of 
ſeriveners [i], alluminors [&], printers, and readers [I] of books. 


[4] Ames (in his Hiſtory of Printing) informs us, that they are to be 
found in the Inner Temple library, as likewiſe in that of John Browning, 
Eſq. The printer's name is Machlynia, or Machlyn who was partner to John 
Lettou : what are called private acts likewiſe begin with this reign. 
1 | [i] Scriveners at this time ſeem to have been chiefly employed in 
copying books: thus Chaucer concludes his works by an addreſs to his 
ſcrivener, whoſe name was Adam; 


c Adam Scrivener, yf ever it the befalle, 
6 Boice or Troiles for to write newe, 
& Under thy long lockes thou mayſt have the ſcalle, 
e But after my making thou write more true; 
; & So ofte a day I mote thy werke renewe, 
| te It to correcte, and eke to rubbe, and ſcrape, 
© And al is thorow thy negligence, and rape.“ 
[#] Illuminators, i. e. decorators of books; hence our word limner. 
The king hath to this day an illuminator of letters to the caſtern princes : 
Dante ſpeaks of an art, 


46% . e Thonor di quell arte, 
& Ch' alluminare è chiamata in Parigi.” 


— 


There is a church, under Mount Ararat, dedicated to St. George ( pro- 
bably of Cappadocia) the Iluminator. Tournef. vol. ii. p. 332. 
[/] Books (though printed) were now exceſſively dear, which makes me 
conjecture that the readers, mentioned by the ſtatute, were bookſellers, 
who received money from an audience, who were either incapable them- 
ſelves of reading, or otherwiſe could not afford to purchaſe the books. 
7 Fitzherbert's Abridgement, in the reign of Henry the Eighth, ſold for 
forty ſhillings; and the number of readers in the ſame reign was ſo ſmall, 
that Grafton, in 1540, printed but 1500 copies of the Bible. The faine 
reaſon of the ſcarcity of books ſeems to have been the occaſion of efta- 
bliſhing ſuch profeſſorſhips, as thoſe of hiſtory, divinity, and indeed all 
ſciences which do not require to be explained by experiments, which 
inſtitutions ſeem now to be totally uſeleſs, 


The 


„ 0 2/MICTUARD:2 HA 
The 1 chapter, with regard to ſecret feoffments and truſts, 


is only abridged in moſt editio us of the ſtatutes, but deſerves 


the attention of lawyers, as lord chancellor Nottingham, iu a 
manuſcript treatiſe upon 17e and uſes, is ſaid to have excuſed 
the evaſion of the twenty-ſeventh of Henry the Eighth in the 
courts of equity, by the ſtatute of Henry the Eighth not being 
inteneded to extend to all rrufts and "_ NI co· exten- 


"19 ey" 


Aint wichizhis law of Richard: the Third. | 707 R 
The 24 chapter enacts, that the ſubſeds of this addy ſhall 


4 be charged with Bene volences; and the preamble: recites, 


that many, families had been abſolutely ruined under theſe pro- 


tended preſents to the king, but which were in reality extorted 
taxes. The duke of Buckiugham therefore, who was ſo in- 
ſtrumental in procuring the crown for Richard the Third, ſaid, 
„That the name of benevolence (as it was underſtood in the 
« reign of Edward the Fourth) ſignified, that every man ſhould 
« « pay, not what he , bis. own-good will ! *. but n the bee 


$8 2 of th aj will lift to take kal. liel 169517 n 62 970 

avaricious, 0 he Pon Flats through this 3 confiitutional 
ſtatute [z]; and, in the year 1526, Henry the Eighth having 
demanded. a benevolence from the city of London, one of the 


common: council objected to the paying it, citing this act of 


Richard the Third. He | moreover added, in the preſenee of 


Cardinal Wolſey, that ſome perſons coming before his grace 


Wight, through fear, grant ſo much as not to be able to pay 


i Sir Thomas More's Life of Richard the Third ; or rather, accord- 
ing to Buck, Dr. Morton's, though publiſhed by Sir Thomas, 
* See 11 Hen. VII. ch. x. which i is entituled, 4 Remedy, or means to 


levy a Benevolence b. fore granted to the King. The firſt mention of a 


benevolence | in Rymer is in the 11th year of Edward the Third. | The 
order is thus entitled, „De . Regi benovolis concedenda.” 19 See 
vol. . 191. 5 END BG 
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their own debts, and by theſe means ruin their families. To 
this the cardinal did not anſwer; but, with regard to the ſtatute 
of Richard the Third, be ſaid, He was an uſurper, and a 
6 murderer of His nephews; and that the laws of ſo wicked a man 
% ſhould not be enforced.” The 'common-council then replied, 
that . tbougb be did evil, yet were many good flatutes made, not 
66 by him only, but by the conſent of the whole realm in parlia- 
« ment [o]. Notwithſtanding this moſt excellent law con- 
tinued in full force, yet we find, in Pynſon's edition of the 
ſtatutes, that in the nineteenth year of Henry the Seventh the 
two houſes of parliament paſſed a ſecond bill, . For 15 50 

«4 the arrerages of the benevolence laſt granted.“ 
The 3d chapter enacts, that every juſtice of peace may let a 
priſoner to mainpriſe, and that his goods ſhall not be ſeized 
till he is attainted. This is a moſt humane law, which be- 
: ac  eame neceſſary from the juſtices of the peace beginning now to 
execute, their very. uſeful office[p]; and though they had a 
power to commit, yet it ſhould ſeem, that they had not that of 
| bailing, which muſt have frequently been the occaſion of un- 
neceſſary delays to the ſubject when impriſoned, as well as you | 

eexpence in applying to other juriſdictions. 

The power of taking bail in all but the moſt atrocious offences 
ſeems to be a neceſſary conſequence of the criminal being pre- 
ſumed innocent till conviction, and therefore it is only re- 
quired, that he ſhall be ameſuable to juſtice. It is one of the 
Athenian laws in Petit's collection [2]; and Cbaumeau, in his 
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8 Stow s Cbronicle, p. 52 5. : abs | 

[i In the year 1515 (oeig thirty-two years after the weſent 19115 

was publiſhed, he 7u/tis of Peas, which ſhews that the new powers given 

to this magiſtrate, in that ſhort ſpace of time, did not make it ſafe for him 

- to act without ſuch aſſiſtance. The ancient Conſeryator of the Peace had 
little more to do than commit offenders. 

71 Oude 840 Ah 1% 80:12, 05 cen efvies rosig xabigy gende "aint the 

8 | ſtate 
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biſtory of Beriy [+], mentions, that the citizens of Bourges can- 
not be committed, provided, . quils baillent bonne et ſuſiſante 
& caution, horms en cas de crime de leſe majeſtee.. Which, as the 
cuſtoms of the ſeveral provinces do not often materially differ, 
_— be preſumed to be the general law of France. 

The gth chapter is made to reſtrain certain aliens from car- 
rying on any trade or merchandiſe in this country, and it is 
remarkable, that the 'Venetions, Genoeſe,' Florentines, Apulians, 
Sciltans, Lucaners, and Gateloins [5], are enumerated, without any 
notice of the French, or even their provinces to the Mediter- 
ranean. Biſhop. Godwyn, in his life of Henry the Eighth, 


mentions, that, in the year 1517, there were great inſurrections 


in London on account of foreigners: being employed, and on 


that occaſion, with great force and liberality of ſentiment, « ex- 
patiates againſt the abſurdity of ſuch reſtraints. 

Richard the Third did not reign long enough to hold more 
than this ſeſſion of parliament, and yet he hath obtained, from 
moſt hiſtorians, the character of a great legiſlator, from this 
very ſhort and imperfect ſpecimen of what rather he intended 
to do for this country, than what he had cither really projected, 
or had an opportunity of carrying into execution. Baker, in 


his Chronicle, commends much the laws of Richard the Third, 


6 


and ſays, that he took the ways of being a good king, if he had 
come 10 le ling by ways that were good. But he hath a much 


greater teſtimony in his favour, no leſs than Lord Verulam, who 


ſays, that he was an humane legiſlator for the eaſe and ſolace 
1 | of 
ſtate and burglary are Indeed | excepted. Thus likewiſe by the Roman 
oy In vincula non conjiciendus eſt reus, qui fidejuffores idoneos dare 
e poterit, niſi tam grave ſcelus admiſiſſe eum conſtat, ut neque fidejuſſori- 
bus, neque militibus, committi debeat. ff. lib. Aviii. t. iii. c. 3. 
[x] Printed at Paris, 1 556. | 
[JJ I ſhould ſuppoſe that the Careloins here mentioneh are the inha- 


bitants of Catalonia: they are, however, ſtated to be Italians by the ſtatute; 
| K Kk 2 and 
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N of « abe — pelple [/]. I ſhall not mention: in addition to 


theſe, the authority of Buck, who is a profeſſed panegyriſt. 
There is certainly à ſort of faſhion, if I may be allowed the 


ex preſſion, Which prevails at different times, with regard to 


the characters of kings and great men. Richard hath gene · 


rally been repreſeuted, both as a mouſter in perſon and diſ- 
poſition: if we may believe Buck, however, and the counteſs 


pk Deſmond [*þ he was KR Seuteri, as Well as. che 


7 1 W 6-4 
8 3 . * — 
3 * 2 f * Py 83 . 2 


f 1 | 
legiſſatyre 3 was not, anciently, very accurate. 


n A 


and 1 have before this had occaſio on to obſerve, tha the bus of of the 

[i] Life of Henry VII. p. 2. Macbeth, another uſurper, is celebrated 
by Buchanan for his excellent laws. n 67 
u Lord Bacon mentions (in his hiſtory of Life and Death); that this 
counteſs of Deſmond lived to the age of 140 years, and that ſhe had three 
different ſets of teeth. She had danced with Richard ule Third ate ſt 
and faid he was well made. irs is 9413 bur 

In the, year 1396, it was aſſerted FO Ps of 3 0 
Henry the Founhs that Edmund, the eldeſt ſon > Henry the Third, was 
bimſelf and Bo — hk This afertion was err denied by the earl of 
March, who claimed from Edmund, and who inſiſted that his anceſtor was 
corpore elegantiffimus,” Leel. Coll. vol. ii. P- 309. So that the charge 
of Richard the Third's being crooked was not the firſt imputation of 
this kind by the Lancaſter againſt the York family. Tf Richard was 
really himſelf deformed in his perſon, his natural fon (John of Glou- 
ceſter) is deſcribed, N to have been remarkably active d 
genteel. | I e | 
3350 omnibus, xc. 5 
6 Cum ſumma dilecti filii noſtri Baſtardi, ingenii vivacitas, membro- 
© rumquẽ agilitas, key. Rymer, vol. v. part ili. p. 162. A. D. 148 5. 
and 2 of Rich. III. 

Fuller afſerts, that Richard, beſides a an back, had e oath. 
recl. Hiſt. p. 197· 

belt 
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A. D. 1486. 0 


x | 1 preamble to the firſt chapter of the laws of this ol ion 
deſerves notice, not only as it is by ſome ſuppoſed to have 
eſtabliſhed the court of ſtar-chamber[ww], but likewiſe as it 
makes mention of the prevailing crimes of this time, which 
were ſuppoſed to call for the interpoſition of this extraordinary 
juriſdiction. The king our ſovereign lord remembereth, how 
« by our unlawful maintenances, giving of liveries, ſigns, and 
& tokens, retainders by indenture, promiſes, oaths, writings,” and 
t other embraceries of his ſubjects, untrue demeanings of 
« ſheriffs in making pannels, and untrue returns, by taking of 
Gs 1 by juries [*], &c. the policy of this. realm is almoſt 
ſub- 

[w] This court is not mentioned in the ſtatute- book to be held by the 
name of the Star-cbamber till 19 Hen. VII. ch, xviii. 

A Jewiſh contract is called Stor or Starrum in ancient records; poſſibly 
therefore the Star- chamber might be ſo called from this circumſtance, as 
the Jews had formerly judges peculiar to themſelves in England, who 
might determine upon theſe contracts in that chamber. Hollinſhed 


mentions, that there was a Caſtle- chamber in Ireland, with powers ſimi- 
lar to that of the Star-chamber in England, p. 152. 


«© Statutes gainſt riots were enacted then 
« By penalties to cruſh ſedition 
5 T th' ſhell; for a confuſed mals of men 
| c Is as the chaos, whence rebellion . 
ce Is firſt created, and all riots are 
& The ſeedes and elements of civil war.” 
Aleyn's Hiſt. of Hen. VII. London, 1638. 120 p. 36. 
[x] I have followed the punctuation in the common editions of the 
ſtatutes ; it ſhould however be printed, by taking of money by juries.” 
5 It 
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them. The number of judges was from twenty-ſix to forty- 
two [Y]. The lord chancellor e and, if the voices were 
equal, he gave the caſting vote. | 

Sir Thomas Smith (in his Conragiiealth of England) men- 
tions, that this court was originally inſtituted to prevent the 
riots of diſbanded ſoldiers, who were too. much encouraged in 
rapine by their chieftains [Zz]. He likewiſe takes notice, that 


-< ſubdued.” Lord Verulam, in his Hiftory of Henry tlie Seventh, em 
ſpeaks highly of this court and its powers: I ſhall not cite his. | 
words, as he was ſo great an ornament to humanity, that his Wu 
failings ſhould not be dwelt upon, but 9 mentioned as a bl 

proof that he was but nan. ; 3 i 
It is well known, that the power * this pre jurif "mi j 
.dition is now. entirely aboliſhed: we find, however, in the ap- i 
pendix to the ſecond volume of Ruſhworth's Collection, many 9 

caſes there determined, Which may deſerve the peruſal of every "| 

lawyer, though he is often to diſtruſt the doctrine contained in MM 
30 
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It is well known, that i in records there is no punctuation, and perhaps 
the ſtatutes ſhould be ſo printed, as the wrong idea ariſing from the 
improper uſe of theſe often convenient directions to the reader is not 
eaſily removed. 8 x 

Creſcimbeni informs us, that the full point was not known till the time 
of Dante. Della Volgar Poeſia, t. ii. l. vi. c. 16. Roma, 1702, 4. 
See alſo the ſame author for the preciſe years when the other marks of } 
punctuation were introduced. Ibid, 

[7] Whitelock afferts, that every privy counſellor had a voice in this 
court. Comm. Parl. Writ, vol. i. p. 94. The privy council, in the time 
of Charles the Firſt, did not probably exceed the number of twenty-ſix, 
Moſt of their proceedings in the Star- chamber are till to be found in 
that valuable repoſitory of records, the Chapter-houſe at Weſtminſter. 
See alſo, with regard to the forms of this court, Rymer, vol. viii. part i. 
p. 138. A. D. 1625. 1 Car. 1. As alſo Harleian Mil. Ne. 6235, 
which is a treatiſe by William Hudſon Eſq; of Gray's Inn, who prac- 

tiſed there during the reign of James the Firſt. 

Lz] P. 107, 
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rardinal Wolſey had greatly extended äts owt, d eb, ine 
of the nobility in the north of England, and that, in his 
time, thoſe who were a 3x een were ee too ou for 
the ordinary oute of juſtice e]. 41 99 een eee cginileet 
In the reign of Charles the F St the ifihes Ft often o ſo ſe⸗ 
- vere, that the audience aſſembled to procure places at three 
o' clock iu the morning. from the ſame motive that 1 is * 
1 croud about the table; where the play ĩs W e 
And at the point to give thalſinal doom, 
11 b. py The people crowding near, within the gaben nao e. 8 
. Meeſtorum quod anhelatus reorum. We do dot hear of the gaol 
diſtemper i in other parts of Europe, which probably 9 1 
the courts not being open to every one as with us. 
Before the ſtatute of the fixteenti of Charles the Fill; the 
as of the marches, and thoſe of the dutchies e e 
1 the ſame ara with Ge N hora 
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STATUTES MA DE AT b WEST MIN STER, 
4 Hen. VII. A. D. 1487, 


HE 10th chapter of the ſtatutes of this ſeſſion enacts, that 


no French wines, or Tholouſe woad, ſhall be brought into 
this country, but in Engliſh bottoms. Lord Verulam, in his Life 


of Henry the Seventh, aſſerts, that all the ancient laws en- 


couraged the bringing commodities by ſtrangers, having regard 


to cheapneſs, rather than the increaſe of the naval ts the of 


the kingdom. It is very plain, that this great man's extenſive 
knowledge did not include the ſtatute- book, as I have already 
obſerved upon two or three ſtatutes, with directly the ſame 
tendency 3 and this very law only re enacts regulations which 
vere before eſtabliſhed. Hh 

The 13th chapter of this ſtatute recites, that whereas, upon 
truſt of the privilege of the church, divers perſons /ettered have 
been more bold to commit murders, rapes, robbery, theft, as 
well as all other miſchievous deeds; therefore, if the perſon is 
not within holy orders, he is to claim the benefit of clergy but 
once, and, upon being convicted of murder, he is to be marked 
with the letter M on the brawn of the left thumb; if for any 
other felony, with the letter T [4]. Perkin Warbeck, in one 
| pete” of 


| [d] The letter M was plainly intended to ſhew that the perſon had been | 


convicted of murder, and T denoted a conviction for theft: thus by 
21 Hen. VIII. ch ii. (which is printed at length by Raſlal) all perſons 
who ſhall abjure che realm, are to be marked in the hand with the letter A, 

The preſent ſtatute is by no means clearly worded ;-it is not, therefore, 
extraordinary that Biſhop Burnet, in his Hiſtory of the Reformation, ſhould 
miſtake in ſaying, that by this law the clergy were to be burnt in their 


hands, The biſhop | 1. however, generally very accurate with regard to 
L 11 5 points 
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of his Proclamations, repreſented Hen. VII. as an execrable 
breaker of the rites of holy church, for having given his afſent 
to this act of parliament le]. The inconvenience of the pri- 
vilege of clergy was ſo felt in the 33d of Henry the Sixth, that 
the commons petition the king, that, if any perſon be con- 


vicded of murder, manſlaughter, rape, robbery, or theft, it ſhould 
be deemed high treaſon ; to which the anſwer is, Le Roy vad. 


. viſera L. f ]. 5 


This is the firſt . however, which, in any meaſure, | 
took away what is called the benefit of clergy [g]. As actual 


reading was at ths time e required [5], of which few common 
felons 


points of this ſort, and it is not improbable that his hiſtory was reviſed 
by his great patron, Sir Harbottle Grimſtone, who was Maſter of the 
Rolls. His being likewiſe chaplain to Sir Harbottle muſt have in- 
troduced him to the acquaintance of the great lawyers of the time; in 
his hiſtory, he occaſionally gives us cheir characters, a as of e wy, Sir 
Orlando Bridgeman, &c. . 

e] Lord Bacon's Life of Hen. VII. p. 66. 

[/] Petitiones in Parl. vol. v. p. 335. 
Iq] It is properly the privilege of learning, as 2 in the old French, 

hignified ſcience ; thus by the old proverb : 
Un poignet de bonne vie, 
ce Mieux vaut qu'un muy de clergie.” 
Lord Verulam ſays, that the biſhop was to prepare the book, and 
the judge was to turn to what part he ſhould think proper, vol. ii. p. 378. 
This contradicts the generally received tradition, which is, that. the cri- 
minal was tried by reading a verſe of the Pfalms. 
& And, if they cannot read one verſe 
« Fth* pſalms, muſt ſing it, and that's worſe, Hudibras. 

An inſtance is mentioned, in Dr. Grey's notes on theſe lines, of a cri- 
minal who obtained this privilege by reading under the gallows. 

Sir Thomas Smith gives this account of the practice in the year 1 56 5, 
with regard to the priſoner's claiming the benefit of clergy. The 


4 biſhop muſt ſend to every gaol delivery a proper commiſſary. If the 
& priſoner 


* 
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felons were capable, this moſt extraordinary privilege had not 


ſo extenſive and bad conſequences, as it would be attended 


with at preſent. It is true, that it now ſeems to be a moſt 
abſurd ceremony; and though J will not inſiſt upon its being | 


in all reſpects a moſt unexceptionable method of ſhewing 1n- 
dulgence to a convict, ſo as to be an. advocate for it, yet we 
are certainly not to judge of its propriety by the preſent ſtate of 


this country. 
Formerly none but prieſts could read 8 and men fo well 


provided for as the clergy were at this time, having alſo a 
more liberal education than the other, claſſes of people, were 
not often guilty of the offences which ſwell the calendar at a 
gaol delivery. It is well known, that nineteen criminals out 
of twenty are indicted for larceny ; a crime, for the commiſſion 
of which the clergy had not the common temptation, which 
operates upon the prorer people, of want, or narrow circum- 
ſtances. 

With regard to thoſe who were not clerks, or could not 
read, it was an high offence for any one to inſtru& them during 
the time of their impriſonment, ſo that they might be enabled 
to plead the privilege at the time of their trial. We find, there- 


ce priſoner aſks his clergy, the judge commonly giveth him a plſalter, 
& and turneth to what place he will; the priſoner then readeth as well 
6e as he can (God knows often very flenderly) ; then he aſketh the biſhop's 
* commillary, legit ut clericus ? The commiſſary muſt then anſwer, legit, 


Commonwealth of England, p. 94. Lord Chief 


« or, non legit.” 
for reporting that a 


Juſtice Keeling fined a biſhop's chaplain, in 1663, 
priſoner could read, who was not able to do fo : (4 upon the ſecond 


trial he was refuſed his benefit of clergy. Eden's Princ. of Pen. Laws, 
Pe LI 

[/] Tt hath already been obſerved, on the ſeventeenth of Edward the 
Fourth, that many belongipg to the king's houſehold were executed for 
larceny in the year 1477. Theſe criminals therefore could not read, 
otherwiſe they would have been entitled to their benefit of clergy. 
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iv," in the book of Af ſes [LJ that, amongſt. the anke to be N 
given in charge by the Judges of the King's Beuch, there is one 
des Gardiens des priſons qui apprennent les laiz perſons qui ſont 
* en leur garde, letture, per cauſe de ſalvation de leur viz, et deſtur- 
& bation de la common ley, que la juſtice ne ſe PRIE parfaire per 
* eux, comme ſur laiz gens, en deceit del roy.“ This was too 
rigorous, however, to continue to be put in execution ; and we 
find, in Dr. Donne's ſecond ſaty re, an inſtance of a criminal 
condemned for a capital offence, prowptirg another who was 
entitled to his benefit of clergy upon reading : 

like a wretch which at bar, judg'd as dead, 

« Yet prompts him nay ſtands next, and cannot read, 

„And faves his life — 
which extraordinary proof of humanity, in ſuch a ſituation, 1 
make no doubt Donne had been witneſs of. 55 

Beſides this, the clergyman underwent a trial before the or- 
dinary [I], who, though a favourable judge, yet may be pre- 
ſumed to have ſometimes inflicted very ſevere cceleſiaſtical pu- 
niſhments; and there is an inſtance, mentioned by Curte, of a 
prieſt's being not only degraded in the time of Henry the Second 
by ſentence of a court chriſtian, but like wiſe branded in the 
cheek with a red-hot iron [m]. 

With regard to the puniſhment of burning inflicted by "A 
ſtatute, it is directed to be on the left hand, both from fear 
perhaps of mutilation, as alſo from its not expoſing the priſoner 
to ſo public a ſhame; the left hand not being ſo frequently 
uſed as the right, When the branding was afterwards changed 
from the thumb to the cheek, by a ſtatute of Queen Elizabeth, 
the preamble of the act of king William, which re-eſtabliſhes 
this firſt method of burning on the left thumb, . that, 

[4] P. 138. 

1 Becket reſted his diſpute chiefly on this previous examination, and 
the principle, that no one is to be twice tried for the ſame offence. Sce 
Fitz - Stephen. | | 

[Ln] Vol. i. f. 581. 

| by - 
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by the mark being more apparent, the criminals became more 

abandoned. [a]. 
As tranſportation is now become the moſt common ſen- 
a criminals [o] ſince the eſtabliſhment of our colonies in 
America [p], it may not be improper here to conſider, whether 
it continues to anſwer the purpoſes for which this mode of 
puniſhment was originally inſtituted, Our American ſettle- 
ments are now in ſach a ſtate of proſperity, that it cannot 
be ſuppoſed to carry the terror that it did in the laſt cen- 
tury; it ſhould therefore ſeem proper, the condition of par- 
don ſhould now be, that the criminal be tranſported to Falk- 
land's ap or other 1 there be . ) more deſolate place [q]. 
It 


71 ] © Coli rura ergaſtulis peſſimum eſt, damnatis ,manus, inſcriptis 
© oultus,” Pliny, Favin (in his Theatre d' Honneur) mentions, that the 


cutting off an car was anciently a very common puniſhment in France, 
and that it was always the left ear, becauſe Hippocrates hath ſuppoſed, 
that the loſs of the right occaſions impotence. Vol. ii. p. 1731. 

[6] The firſt ſtatute, which inflicts the puniſhment of tranſportation, 
is the 39 Eliz. ch. iv. 

[eilt is likewiſe the 3 in all other countries, which happen to 
have colonies : thus the Danes tranſport to Tranqucbar; and the Spaniards 
to the leaſt-cultivated part of their very extenſive dominions of deſart in 
South-America. The Chineſe employ their criminals in the repair of the 
great wall, to which they are baniſhed. /Renaudst, citing Navarette). 

The moſt common ſentence for convicts in Auſtria is, to confine 
them under ground in the famous quickfilver mines at Jara, as that 
government hath no colonies for the purpoſe of tranſportation. The No- 
mans alſo often ſent their refractory ſlaves, in metallum. 

Herod iſſued a proclamation, that thieves ſhould be ſent out of Judea, 


and fold as ſlaves. This occaſioned a rebellion, however, as Zonaras ob- 


ſerves, that the puniſhment before was only confinement for ſix years. 
within the Jewiſh territories. Annal. l. v. c. xvii. Venetiis, 1729, Folio. 
It is an old, but true ſaying, that home is home z and the Laplander repines 
as much at baniſhment, as the inhabitant of the more temperate climates. 


[7 By an account of a voyage to the Eaſt- Indies in 1614 (which is annex- 
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It was thought in the fourteenth and fifteenth centuries to 
be ſo dangerous a voyage to the Eaſt or Welt - Indies, that 
the .crews of both Columbus and Vaſques de Gama conſiſted 
"in part of criminals, who were pardoned; upon condition of 
embarking in thoſe expeditions [r]; and, long after this, 
they were ſuppoſed to be liable to ſtill greater dangers on 
'ſhore. Theſe terrors are now in a great meaſure vaniſhed ; 
the paſſage is alſo conſidered as a voyage of pleaſure, during 
which they are perfectly idle, and therefore in the very ſtate 
they would wiſh. When they are landed, they are. expoſed, 
not to wild beaſts and ſavages, but become ſervants to their own 
countrymen, who ſpeak the ſame language, and have con- 
trated the ſame habits of living to which they have been 
uſed in the mother- country. It ſhould therefore ſeem, that the 


ed to an Engliſh tranſlation of Pietro della Valle, printed at London in 1665), 
I find, that, at the deſire of the Eaſt-India company, James the Firſt 
pardoned ten criminals, on condition that they ſhould be tranſported for 
life to Soldania, which is a part of the weſtern coaſt of Africa, not far 
diſtant from the Cape of Good Hope; and that three other criminals were 
ſent to the ſame place the following year, viz. 1615, Two of theſe con- 
vis, however, not being able to bear the baniſhment to this barbarous 
part of Africa, returned to England, and were executed, p. 333, & ſeq. 
It appears, by Sir John Strange's Reports, that when, after the peace 
of Utrecht, we became poſſeſt of Mahon, the criminals were frequently 
tranſported to Minorca. : 
P'etrarch (in one of his letters) gives a deſcription of a moſt extraor- 
dinary ſtorm which happened at Naples in the year 1343. There were 
400 criminals on-board a large veſſel in the harbour, whoſe puniſhment 
was changed from death to tranſportation to Sicily, This veſſel, ſo 
loaded with every kind of villany, was the only one which outrid the 
ſtorm, and was ſaved. Mem. de Petrarche, vol. ii. p. 157. Lucan, 
however, juſtly ſays, 7 


— 


— ſervat fortuna nocentes. 


[-] Herrera. | 
6 place 
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place to which the criminals are tranſported [5] ſhould be altered 
or perhaps a new puniſhment ſubſtituted in the room of it. Con- 
finement in the dock-yards hath been propoſed in parliament, 
and the bill paſſed the lower houſe without any material oppo- 
ſition. 
Maupertuis, in one of his diſſertations, hath adviſed n 
that criminals, whoſe lives are forfeited, ſhould be pardoned, on 
condition that ſome hazardous experiment, for the promotion of 
medical knowledge, may be tried upon them. Thoſe, who ſtart 
at the ſuppoſed inhumanity of this propoſal, ſhould conſider 
whether certain death, or a chance of ſurviving, is the greater 
mercy to the criminal ; and ſurely this milder puniſhment is not 
more ſevere, by the probability of the experiment's becoming of 
general utility to mankind. The practice of inoculation was 
firſt tried upon ſome convicts, who not only ſurvived them- 
ſelves, but have ſaved, and will continue to ſave, the lives of 
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([] Since the defection of the American Colonies, this policy for 
the more atrocious felonies hath been adopted, with regard to New: 
South Wales x. I have been informed, that there hath been an inſtance, 
within theſe twenty years, of a criminal rather choofing to be executed, 
than tranſported : this inſtance, however, is too ſingular to be argued 
from. It bath before been obſerved, that criminals were ſent to the Gal- 
leys during the reign of Q. Elizabeth, and, in the year 1602, a ſpecial 
commiſſion iſſued, ed 6e pro condemnatis ad galeas transferendis.“ 
The introduction recites, amongſt other things, © that it is right offenders 
„ ſhould in ſuch ſort be corrected and puniſhed, that even in their pu- 
„ niſhments they may yield ſome profitable ſer vice to the common- 
« wealth.” See Rymer, vol. vii. part ii. p. 36. The commiſſion in- 
cludes all the great officers of flate, ſo that it was thought to be of much 
unportance to change the common method of puniſhment. 
[e] It appears, by the Philofophical Tranſactions for the year 1667, 
that the transfuſion. of blood, from which fo great benefits were at that 
time expected, was tried upon Anihony Maurez, who is ſtated to have been — == 
a. madman; it is ſuppoſed, however, that his inſanity did not appear till: | 


75 *The diſtance and expence, however, are much too great, ; Foy 
N | | — | ter: 
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Whos cannot paſs unnoticed the 24th chapter. of theſe laws, as 
-Lord Bolingbroke, and many other writers, have ſtyled "= 
(rar) F] ? - Ti he Hatute of Alienations, and have dated the in- 
fluence of the commons as commencing, from Perpetuities 
and entails being now firſt aboliſhed. The eſtate of a tenant in 
tail, however, is ſo far from being deſtroyed by the ſtatute, that his 
intereſt is ſaved, if he makes any claim within five years [4]. The 
power of alienation, therefore, at this time, did not ariſe from 
this law, as ſuppoſed, but from the, determination of the Judges 
in Taliaram's caſe I], in the reign of Edward the Fourth, by 
which that moſt extraordinary of legal fictions, the common 
recovery, was eſtabliſhed. The ſtatute is indeed very inac- 
curately and obſcurely penned, as we find by the preamble to 
the 32d Hen. VIII. ch. xxxvi. which, five and forty years after 
the paſling this law, binds the tenant in tail immediately, 
without allowing him the five years to purſue his claim. Lord 


after his condemnation at the Chatelet, as otherwiſe he would not probably 
have been convicted. I muſt own, I was rather ſurprized to find, that 
the diſſecting criminals whilſt alive had been practiſed in the weſtern em- 
pire, or perhaps earlier, by the Greek phyficians ; and the Byzantine 
hiſtorian takes notice of this in a manner, which does him too much 
honour, not to inſert his own words: #| lll onen req chεEDνð—k T1. WONT, TH 
cer ur * TMEIRGEC 0, Cl ſcrg GY TEE e CONN , Ou 7570 dne, 
To 01% tHV < rep N ws Sil οοο E h. Ti ous. £T010UY 0j . r 
Acer plb: VC Sacro Un 9T7EC-£V dic AnGEC, 1 Porppnneicty, TOUTOY NH ce vor 
CxVETEPAVOY guſſa, ore KONG CBITES TOY KONG oe, N Ty cep u @vCe PonYucy 
eqevpioxoyrege Michaelis Glycæ Annal. F., 2. Cc. x. P. 1 19. Venet. 1729. 
inter Byz. Script. 

[4] It ſeems to have been conceived by ſome indeed, that 95 tenant in 
tail [party to the fine) was bound by this ſtatute, which is very confuſed 
and inaccurate ; but it appears, by the title and preamble, that the chief 
intention of the legiſlature was by no means to give the tenant in tail any 
new powers of alienation, but only to make fines with proclamations a 
moſt complete bar againſt dormant claims. ED be 

[2] 12 Edw. IV. 14. 19. | 

Bacon, 
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Verulam, in his life of Henry the Seventh, frets thus of 'this 
ſtatute: ** As the king himſelf had in his perſon and marriage 
& made a final concord” and agreement in the great ſuit for the 
« crown, ſo by this law he ſettled the like peace in private 
4 poſſeſſions! of his fubjects.“ Lord Verulam further adds, that 
4 this law only revived a more ancient ſtatute, which was like- 
« wiſe made in affirmance of the common law.“ He then 
obſerves, that “ ſtatutes of non claim are proper for turbulent 
" une as ſtatutes to quiet poſſeſſions are for peaceable 


4 


ones. 

The 609855 of the preſent, and the next ſeſſion of parliament, 
were printed by Wynken de Worde, and likwiſe by Julian 
Notary in 1503: it is ſaid alſo, that now firſt began the cuſtom 
of prefixing titles to the ſtatutes [x]. A title is properly no 
part of an act of parliament ; it not being read three times as 
every other part of a law 1s, and 1s only propoſed when it is 


to be ſent from one houſe of parliament to the other. As 


arguments are, however, frequently drawn from the title of a 
ſtatute, it is to be wiſhed that there was a little more attention 
to the ſettling of it. For example, who would expe& to find 
a moſt material alteration of the ſtatute of Dtributions, in a 


law, the title of which is, An Act for the revival and continuance ' 


of ſeveral acts of parliament [y]? It becomes indeed impoſſible, 
when ſtatutes relate to matters of a very miſcellaneous nature, 


that the title can be coextenſive with the views of the legiſ- 


lature: it is, therefore, to be wiſhed, that ſuch acts of par- 
liament were diſtinct laws, and not thrown together in that 
very ſtrange confuſion, which hath now obtained the name of 
a poage-podge act. It muſt be admitted, that the ancient ſtatutes 


[x] Lord Raym. 77. Hardr. 324. Inſtances have however before 


this occurred. 
{ 3] 1 James II. Le xvü. 5 8. 
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450 ' OBSERVATIONS, Ke. 


: are mack more faulty in this reſpect, than the more modern 


ones: ſome titles to acts are even ridiculous, as 19 Hen. VII. 
ch. vi. Pewterers Walking, I find however in the ſtatutes of 


that year, printed by Pynſon, theſe, words, viz. in the country,” 
are added. The purport of this act is to prevent tinkers, who 


have no certain place of reſidence, from interfering with the 
trade of the braſiers and pewterers, 


STATUTES 


„ 


STATUTES MADE AT WESTMINSTER, | 
17 How VII, Cap. i. A. D. 1494: 


"THE firſt chapter of theſe ſtatutes is a moſt humane and wiſe 

law, made for the protection of thoſe who have' afliſted 
and ſupported the king in poſſeſſion of the crown, whether 
his title be a good one or not; as the preamble recites it, “ 70 
he the duty of the ſulject to ſerve their prince, and overeign lord 
« for the time being [2].” Henry the Seventh was now in peace- 
able poſſeſſion; and we muſt look upon the ſtatute to have 
been chiefly made with a view to ſecure the crown to himſelf,. 
and hi weine N 1 55 was now 75 intereſted 


1g What aft of 4 We de fafto, and not t de jure, mal bind his ſuc- 
ceſſor, was agitated in the caſe of Bagot and Ives, which is reported i in 
the Year Book of the ninth of Edward the Fourth, during the terms of 
Hillary and Trinity of that year. It is very difficult to ſay upon what 


points the courts determined ; but it ſhould rather ſeem, the judges were 


of opinion, that all acts of the king de facto (which were not highly 
prejudicial to the great and fundamental rights of the crown) would bind 
the ſucceſſor; nor do the judges or counſel ſeem to conſider it as tender 
ground. See alſo Bedford's *, Hereditary Right of the crown of England, 
p. II T, & ſeq, It is likewiſe mentioned in the Year Book of the fourth 


of e the Fourth, Term Paſch. p. 20. that Sir Ralph Grey was 


beheaded, per cauſe de ſon perjury, et doubleneſs que il avoit fait al 
« Roy Henry Je fize jadis Roy, et auxi al Roy mer; le Quart, que 
ore eſt.” See Blackſtone, Vol. I. p. 371—8. | 

Fuller hath given us rather a quaint, but, at the ſame time, ſtrongly 


Aae account of the perilous ſituation of the ſubject before this wiſe 
* I am informed that this book, though uſually aſcribed to the Rev. Mr. Hilkiah Bed- | 


ford, was in reality written by the Rev. Mr. Horbin; and the preface, by the Rev. Mr. 
Theophilus Downs. I am alſo referred to Tillotſon's Lite, * Dr. Birch, 2 d Edit. with 


regard to theſe particulars. 
Mm m 2 | ſtatute. 
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452 OBSERVATIONS ON 


to appear in arms on his behalf; as, if they were overcome ts 
the Perkin Warbech, or other Pretender, they might till plead 
this law to protect their perſons and fortunes. After the Reſto- 
ration, many, who had ſubmitted to the commonwealth and 
protector, inſiſted. upon the equity of this ſtatute, which was 
denied them, upon a ſtrict conſtruction of the word ing; and 
it is wiſely obſerved, in the Confiderations | on the Jaw. of forfeiture, 


«that the conſtruction of a ſtatute of this kind will Tow be a 


* 


political 3 
The proviſſons « this Natute (after, the frequent Wars, and | 


changes of kings, whilſt the throne wavered between the two 
rival houſes) became , abſolutely neceſſary, as he who got 181 


ſeſſion of the kingdom was obliged to proſecute his opponents, 
if not from motives of revenge, merely to gratify his needy 


followers with the conſequential forfeitures. It is ſaid, that a 
bill of pardon is read but once in each houſe of parliament ; the 
reaſon for which poſſibly might have ariſen from a deſire to 
ſecure eſtates from forfeiture, beforè the king could be other- 
wiſe adviſed. Hence poſſibly likewiſe the particular form, by 
which the king is thanked for ſuch a bill: Les prelats, ſeig- 
4 geurs, et communes, en ce e Wie afſembles,, au nom de tous vos 
« autres ſujets, remercient tres humblement votre Aae, et gs 
Dieu de vous dunner en ſantt, bonne vie, et longue.” |, | 

Lord Verulam fa] calls the preſent ſtatute a law of a. 88 
Bitte more Juft than'legal, and more magnanimous than Provident : e 
the diſtinQion, however, between juſt and gal, does not ſeem 
to be a very clear one, or to do honour to the ſentiments of 


this prom writer. . 


ſtatute. For they lived in a troubleſome world, wherein the cards were 
* ſo ſhuffled, that two kings were turned up trumps at once; which amazed 
men ho to play their games.” Fuller's Holy State, b. iv. ch. viii. 


1 Life of Henry the Seventh, Kal FOE: 


1 HE N. RT VI. 453 


The 4th. chapter ſettles the cities and towns which are directed 
to keep a ſtandard for meaſures. I have had occaſion to re mark, 
in the obſervations on Magna Charta, how ineffectual all regula- 
tions of this ſort haye ever been in all countries ; and one great 
reaſon for every one's being unwilling to ſubmit to them ariſcs 


from the abuſes of office in the clerks of the market, who ge- 


nerally pervert their powers to the purpoſes of extortion [Z]. 
This is dwelt upon in a charge, which was given by Sir Edward 
Coke, to the grand jury of Norwich, in 1607. His words are 


theſe ;' & The clerk of the market will come down, and call 


66 before bim all weights and meaſures: if there is a fault, he 


00 and the informer ſhare the penalty, but never redreſs the 


6 abuſe: it was once my hap to take a clerk of the market in 
10 theſe tricks; . but 1 advanced him higher than his father's 


« « fon, by fo much as from the ground to the top of the pillory. 


\ 4+ *:;* 


« God's g grace they ſhall not go uppuniſhed ; for we have a 
% coif, which ſignifies a ſcull [c], whereby, in the execution of 


00 juſtice, we are defended againſt all oppoſitions [d].” It muſt 


be admitted, that the chief-juſtice ſeems to expreſs himſelf with 


rather too great warmth againſt this abuſe ; but, as it was the 


firſt charge which he had occaſion to deliver in his native 


county of Norfolk, he muy to have been rather too deſirous of 


popule rity. 


lo] See Riley's Pl. Parl. p. 568. 
[e] In a ſpeech of Sir Edward Coke (made upon a call of 3 


he compares the ſerjeant's coif to Minerva's helmet, who was the Goddeſs 


of counſel: he likewiſe ſays, that the four corners of their cap import 
6 ſcience, experience, cher vation, recordation.” Peryt, MH. vol. li, p. 135 


and 136. B. ; a 
[a] An information was moved for 1 the clerk of the market for 


extortion, even fo late as the ſixth of George the Second. 2 Rep. 
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The 1 7th chapter is entituled, The forfeiture for taking of fe ante 
[e] and patridges, or the eggs of hawkes | f | or ſwans. The pre- 
. amble recites the great injury to lords of manors, not only from 
the loſs of pleaſure and diſport to their friends and ſervants, but 
likewiſe © of the profit and avail that by occafion ſhould grow to 
'« their houſehold.” _ 

What are called Game Laws are peculiar to the more northern 
parts of Europe; they ſeem not to have been even thought of 
by the ancient Greeks and Romans. Plato [g] ſays, u av 

m Inpa cupnog eps (x cpo. exeubepicg) ere don, which ſhews 
the diverſion to have been thought illiberal. And Salluſt, in 
the introduction to his hiſtory, boaſts, that he had not miſ- 
ſpent his life in the ſervile purſuits of either hunting or agri- 
culture. Falconry firſt occaſioned the enacting ſuch laws ; and 
hence herons were held i in high eſteem, being the nobleſt bird 
the hawk could fly at. If they could not procure herons, then 
any other large bird afforded diverſion; therefore, by the 
laws of Hoel Dda, in the book of Triades, Tres ſunt aves, 
«6 quas in fundo alieno occidere non licet—et grus, et coryus [5] 


ſe] In the time of Queen Mary, chat was not only a deres 'of phea- 
ſants and partridges to the queen, but likewiſe a tater. The kings of 
England had alſo, formerly, a ſwanherd, and Sir Edward Coke makes 
this office one of his titles in the fourth Inſtitute. Charles the Firſt had a 
tamer of cormorants, for the Fe of bing with theſe birds. White- 
lock's Memoirs. | 
[ /] Notwithſtanding the penalty for taking the eggs of bike the 
falcons of this country were never in great repute ; the more northern the 
latitude the better the hawks, and thoſe of Iceland are particularly fa- 
mous. Hence likewiſe they are protected by the laus of the northern a 
nations. See Stiernhook, I. ii. c. viii. | 1 
[z] De Leg. lib. vii. p. 642. Lugduni, 1 500. 
[5] P. 334. If the king's falconer killed a heron, the king was obliged 
to hold his horſe whilſt he took up the dead game, as alſo his ſtirrup 


whilſt the falconer mounted a ſecond time. Ibid. p. 25. 
Since 
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Since this ſtatute of Henry the Seventh, the laws for the 
preſervation of the game have been much multiplied, and with 
ſevere penalties [/], as it is ſuppoſed to decreaſe daily. It will, 
however, i in time be diſcovered, that the practice of ſhooting at 
the bird on the wing 1s the real occaſion of this diminution [4]. 

By 
1. 5 By executing the laws for the preſervation of the game with great 
ſeverity was the occaſion of a general rebellion of the peaſants in Ger- 


many, about the year 1524, in which 50,000 of them are ſaid to have 
been ſlain. Jortin's Life of Eraſmus, vol. i. p. 335. © But there are 


. 


© ſome covetous, rigid perſons, whoſe ſouls, hold no ſympathy with 


« thoſe of the innocent anglers, having either got to be lords of roy- 
7. alty, or owners of land adjoining to rivers, and theſe do by ſome 
cc | 


* tempts, and will rather refreſh a civil ſtranger at his table, than warn 
© him from coming on his ground on ſo innocent an occaſion.” A ſhort 
diſcourſe touching the laws of angling, printed at the end of the 30 


Edit. of Walton's Angler. 
Lord Hales hath made the following e on the ſtatutes in 


Scotland for the preſervation of the game: © There are not ſo many 
cc ratinne ! 2” 5 | 
variations in any part of the law of Scotland, as in that which reſpects 


«© the cloſe time; they who ſuppoſe the law to be fluctuating, becauſe 
1. framed by lawyers, are entreated to remark this circumſtance,” 
cimen of obſervations on the Scotch ſtatutes, which the public may hope 


to receive from his Lordſhip, p. 23. The 5 of Ann. c. 14. hath falſe 
grammar in no leſs than fix places, being probably drawn by the country. 


ſquires. Say er, on Coſts. 


[4] As this is looked upon at preſent to be the only fair ſporting, and 
the decreaſe of the game is not only attributed to other cauſes, but is- 
productive of ſtatutes attended with ſome rigour, this aſſertion may poſ- 


fibly ſeem to require ſome proof. Leſs than a century ago, when a 
bird was once on the wing, the ſhooter dropped his gun, deſpairing to 


hit i it ; and I have myſelf conyerſed with old men, who could find all 

ſorts of game on the ground. The conſequence of this was, that the 
2: 8 

CE gen- 


clowniſh nature and education, for the purpoſe, inſult and domineer 
© over the innocent angler, beating him, breaking his rod, or at leaſt 
c taking it from him, and ſometimes imprifoning his perſon, as if he was 
&© a felon—Whereas a true-bred gentleman ſcorns thoſe ſpider-like at- 
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45  OnSERVATIONS ON 


By 19 Hen. VII. ch. iv. no perſon may ſhoot with a crofs-bow 
without the king's licence, except he be a lord, or have two 


hundred mark land ; which may poſſibly have occaſioned the 
common notion, that it is unlawful to ſhoot with hat is 


called white, or ſilent powder. "His ſucceſſor (Henry the Eighth), 
on the 7th of July, in the twenty ſeventh year of his reign, 
iſſued a proclamation, reciting his great deſire © to preſerve the 
„ partridges, pheafants, and herons, from his palace at Weſt⸗ 
«© minſter, to St. Giles's in the Fields, from thence to N 
« Hampſted, Highgate, and Hornſey Park; and that, if any 
4 perſon of any rank or quality preſumed to kill any of theſe 
e birds, they were to be impriſoned, as alſo ſuffer ſuch other,,, 
% puniſhment as to his highneſs ſhould ſeem meet LJ. Mittag d 2? 
The ſame ſort of proclamation iſſued in 1459, ſigned by 3 
duke of Somerſet; as alſo another in the fourth of Philip and 
19 105 which, in the bene e of enen 13275 beſl des 
Wert 


in the aner, Charles the Second, a very coſtly and pompous 285 (in 
folio, with engravings) was publiſhed, with the title of The Gentleman's 
Recreation, in which there are copper-plates, repreſenting tonelling, and 
all other kinds of ſnares. This treatiſe was in fo great repute at the 
time of its publication, and was conſidered as being of ſuch general 
utility, that it was abridged in the Philoſophical Tranſactions, for the 
year 167 5. The greater plenty of game, which is ſaid to be in France 
than in England, I take to be a confirmation of this conjecture. I have 
been informed, that few of the French ſhoot; on the contrary, they 
ſell their game at market, which brings a better price likewiſe when 
taken | in a ſnare, at the fame time that the TN; of gun- powder is 
ſaved. es 1 

[/] Coll. of Procl. penes Aütid. 8. vol. i. p. 210. 

In] The iſland, oppoſite to Greenwich, obtained the name of the Ihe 
of dogs, from the king $ ſpaniels being kept there. Edward the Third, | 
in the twenty-firſt year of his reign, ordered the ſheriffs of Eſſex and Hert- 
fordſhire to build bridges in the neighbourhood of Waltham, that he 
may enjoy the amuſement of falconry: he alſo Forbids any one's bawk⸗ 


ing 


* 
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þariciger a7 and pheaſants; ineludes the mallard. It is remarkable, 
that this proclamation makes no mention of . e as the 
puniſhment for thoſe who ſhould' infringe it [a]. 

* Stiernhook obſerves, that the game laws amongſt the Swedes 
have never been thoroughly carried into execution: Sed he 
44 leges, quamvis ſœpius tot regum edictis munitæ, raro tamen 
% obſeryantur, ubi libertatis quiſque priſtine memor, et tenax, 
«ſuo ſe jure uti putat .“ The ſevereſt law for killing any kind 
of bird ſeems to have been that of the Egyptians, mentioned by 
Herodotus, | oc 8˙ ay Ew y ien, 1 TE Ec, 1 TE OEKwV, erer leu, 
rev avoryun [ |. © The deſtroying of birds neſts is forbidden, 
Deut. xxii. 6. The Athenians executed Atarbes becauſe he had 
whipped ; a ſparrow Cabo) ſacred to Hercules, till it was killed [9]. 


The 21ſt chapter recites, « That perjury is much and cuſtomarily 


4 uſed within the city of London, among ft ſuch perſons as paſſen and 
ie been impannelled i in iſſue, joined between party and party,” 
This offence hath been before this ſtatute complained of in 


preambles | to ſeveral laws [r], being always the perjury of 4 
Juror, Who finds a verdict contrary to his oath, and not that 


ing in thoſe parts without his moſt ſpecial licence, See Rymer, vol. iii. 
part i. Pe SA wins 

Charles the F irſt, in AG year e iſſued a el 8 againſt the 
uſe of ſetting dogs. See Rymer, vol. viii. part iv. p. 90. 

Ia] Coll. Procl. vol. ii. p. 156. 80 
(o] De jure Sueonum vetuſto, 1. ii. c. viii. By the Ruſſian law, the 
ſnares uſed in what we ſhould call poaching are particularly protected. 
Si quis aucupii gratia decipulas vel pedicas tetenderit, aut alia quæ- 
< libet inſtrumenta aptaverit, aliquis vero malo effectu hæc deſtruxerit, 
«et aves abegerit, ſolvat ei damnum juxta zeſtimationem faciendam.” 
Statuta Moſchovitica, c. 7. S. 216. publiſhed at the end of- the Baron de. 


e s Embaſly to Moſcow. 
[o] Euterpe, ed. Gale, p. 115. 
[7]. @han, l. v. c. xvi. a e N 


Ie] 38 Edward III. 
Nnn which 


3 
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which we hear too much of at ee n the witneſſes produced 
at a trial. hed 
In the' Dance of Such, written originally i in 1 biegen by Mac- 
chabrel, and tranſlated by John Lyngate in this king 8 reign, 
with ſome additions. to adapt it to Engliſh. characters, a jury- 
man is mentioned, who had often been bribed for giving a falſe 
verdict, which ſhews. the offence to haye been very common. 
The ſheriff, who returned the jury, was likewiſe greatly ac- 
ceſſary to this crime, by ſummoning! thoſe who were moſt partial 
and prejudiced, Carew, therefore, in his account of Cornwall, 
informs us, that it was a common article in an waere, 8 bill, to 
charge pro amicitid vicecomit i. | 
It is likewiſe remarkable, that 8 as. well as perjury | in 
jurors of the city of London is more particularly complained of 
than in other parts of England, by the preamble of this and other 
ſtatutes. Stowe informs us, that, in the year 1468, many jurors 
of this city were puniſhed, by having papers fixed on their 
heads, ſtating their offence of being tampered with by the 
parties to the ſuit. He likewiſe complains, that this crying 
offence continued in the time of Queen Elizabeth, when he 
wrote his account of London [5]; ; and Fuller, in his Engliſh 
Worthies, mentions it as a proverbial ſaying, That London jj Juries 
Wu ha af, and Jave ha if. Grafton alſo, ; in his Chronicle, informs 


Ts] There was another ſer of men, that bis Boner vieurr ſe. Stowe? 1 
was ſet againſt, who affected and ſtrove to be jurymen, and who often- 
« times for reward were perverters of juſtiee. He called them the ring- 
« leaders of inqueſts, making a gainfull occupation of it. Such as la- 
“ boured to appear at Niſi Prius's before they were warned, or procured to 
come on as tales, and ſuch as procured to be foremen when they could, 
e and then took upon them to overrule the reſt in their opinion. Such 
* an one would be laboured by plaintiff or defendant, &c.” He ad- 
ded, “ how he knew one of theſe who was carted and baniſhed out of 
« Billinſgate Ward.“ Strype, in his Life of John mo jk vr. | 

us, 
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us, that the chancellor of the dioceſe of London was indicted 


* 


for a murder, and that the biſhop wrote a letter to Cardinal 


Wolſey, in behalf of his officer, deſiring the attorney-general 
would ſtop the proſecution, becauſe London juries were fo pre- 
6 n that they Wohl find. Abel guilty off the murder of 
Cain.“ 
The puniſhment 990 85 falſe medi by the petty jury 1s by writ 

of attaint ?]; and the ſtatute directs, that half of the grand jury, 
when the trial is per medietatew PORE Thail be 1 in- 
15 of Londoners, + .' 
And there's no e Fa hk are led 

In evidence as far by common fame, 

As they are by preſent depoſition [u].“ 

Ther is no ſtatute againſt the perjury of a witneſs till 5 Eliz. 
EY ix. Is it not therefore extraordinary that the Mexicans [v], 
when firſt conquered by the ſuppoſed more civilized Europeans, 
ſhould have puniſhed this offence with death ? ; 


"1-36 appears by 15 Hen. VI. ch. v. (which Man recites the great 
increaſe of perjury in jurors, and in the ſtrongeſt terms) that in every at- 
taint there were thirteen defendants, viz. the twelve jurors who gave the 

verdict, and the plaintiff or defendant who had obtained it, who therefore 
was ſuppoſed to have uſed corrupt means to procure it. For this reaſon, 
if the verdi& was given in favour of the crown, no attaint could be 
brought, becauſe the king could not thee: joined asa defendant WAY the 
jury who were proſecuted. een 

Ju] Ben Jonſon's Magnetick Lady, Ack! iti, Se.; 3. 

lou! Fes. 
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STATUTES MADE AT WESTMIN STER, 5 


18 I vn. Cap. vii. A. D. 1496. wie It 6 


x 3 


Who HE finth und laſt Aiko f the Glen af Fen re ion 
is entitled briefly, Murder : the preamble” recites, ' that one 
James Grame, yeoman, had aſſaſſinated his maſter Richard Tracy, 
at Brentwood, in Eſſex : the criminal, as the law) then ſtood, 
having a right to claim the benefit of ' clergy x}, this ſtatute de- 
prives him of this privilege; and likewiſe enacts, that if any 
lay perſon, afterwards, ſhall murder his lord, maſter, or ſovereign 
ene he ſhall ſuffer capitally [y]. I ſhould, therefore, 


1 In the fourth ban = Henry the Eighth, the abbot 15 Winchcoih 
preached againſt the taking away this privilege, upon the text of Noli 
tangere chriflos meos; he was oppoſed in that convocation with great 
warmth and liberality of ſentiment by Dr, Standiſh, Burnet's Hiſt, 5 

vol. i. p. 72. See a more circumſtantial account. of this, i in. Keilwe Vey's 
Reports, p. 180, B. et EY „ 11 

JI find but ont inſtance of a 3 not. claiming the Ne of 
clergy, which is that of the duke of Somerſet. Hayward, in bis life of 
Edward the Sixth, p. 137. Quarto.] It appears, however, by Biſhop 
| Burnet's account of his trial, that he had no council to aſſiſt bim, and 
therefore might poſſihly be ignorant that he was entitled to this privilege. 
We have indeed no very accurate relation of this duke“ s defence, though 
there is a ſhort ſtate of the proceedings in the ſeventh volume of the 
State Trials: the form of the indiment, however, is inſerted in Coke's 
Entries, p. 482. by which it appears to have been a complicated charge 
of treaſon and felony, and therefore moſt certainly illegal. His peers ac-- 
quitted him of the treaſon ; and it is generally agreed that the evidence of 
the felony (of which he was found guilty) by no means brought his caſe 
within the ſtatute, upon which the proſecution was endeavoured to be 
W 2 805 
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jOBSERVATIONS, &.. 4567 

think; as the preamble recites this particular caſe of petit trea- 
ſon, and concludes by taking clergy from thoſe who ſhould be 
convicted of this ſpecies of murder, that, though the word 
murder is uſed in one part of the preamble, the true conſtruction 
of this law, which in effect puniſhes with death, ſhould not ex- 
tend further than to petit treaſon, though the title makes no 
mention of treaſon, but on the contrary conſiſts of the ſingle 
word, murder. This doubt, which I have ventured to. ſtate, is 
now become a mere point of ſpeculation, as 23 Hen. VIII. ch. i. 
bath expreſſly taken away the benefit of clergy from murderers. 
I ſhould be inclined, however, to think, that thoſe criminals, 
who may have been executed between the preſent ſtatute's paſſ- 
ing, and the twenty-third of Henry the Eighth, did not Luſter 
mo e to law. 

It ſeems, indeed, very e ee that this moſt horrid of 
crimes ſhould have been entitled, for ſo many centuries, to ſuch 
a falſe mercy and indulgence : I have, however, before obſerved, 
that this privilege, anciently, could only be claimed by thoſe 
few who, could actually read; and that if any one preſumed to 
teach a criminal whilſt in priſon, it was confidered as a miſ- 
demeanor. It likewiſe ſeems moſt ſingular, that this moſt atro- 

ceious of crimes ſhould have been puniſhed capitally in ſo few 
countries, when not only the dictates of natural juſtice ſeem to 
require ſuch a retaliation and atonement, but likewiſe by the 
moſt ancient of all laws, that of the Jews, blacd was 10 be ſhed for 


blood [>]. 
In the Homerical times s murder was puniſhed by a wergild, or 


baniſhment : 2 


[=] In the neighbouring ſtate of Perſia, however; both Herodotus and 
Briſſon informs us, that the kings of that country never permitted a cri- 
minal to be puniſhed for the firſt offence 5, which is in erect the. ſame 


OP with-our benefit of clergy. 
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Ates, duo d' udgeg evenceoy, avec Tous | | 

| AvOpog eroÞbpers. 2 5 T. 497. 
EN wergild ſeems to be kogled out, in the aefeription of 
| Achilles's ſhield, as the moſt common ute of be e in a 
court of juſtice. 

There are likewiſe pallages in. the oc which ſhew, OR 
the murderer- was not looked upon with horror, as Minerva, under 
diſguiſe, and pretending to be an old friend of Ulyfles, ſpeaks 
highly in his praiſe, when he went to procure ſome poiſon for 
arrows, which were never uſed i in thoſe times againſt an enemy 
in battle : | 

 Popprontov eydpoPovoy Y VER oÞpor 0; 69. 

| Ig pie h. Xenrnpecs* e | Od. A. 55 1. 
The ſuitors of Penelope afterwards fuppoſe, that Telemachus; 
with whom they live upon tolerable Wes; is gone to a ge 
ring iſland, a | 90 
oc evbey oe esa mp evetx . 10 e 
4 717 "WS n Bey 292 xc. 9140% W006 okevby. — Odyſſ. 
Minerva likewiſe adviſes to deſtroy the ſuitors : ee 

EE Jon, 1 Pao) — F 
which is very extraordinary inſtruction to be given by a deity ; 
eſpecially as the whole crime in theſe gueſts was the treſpaſſing, 
perhaps, too long upon Telemachus's hoſpitalit yx. | 
By the laws of the twelve tables, murder was puniſhed with, 
death amongſt the Romans; but by the Lex Porcia all capital, 
ſentences might be remitted for tha} of baniſhment, as ern 
. b/ 


- 012 HENRY VI. 403 
by the famous n of Cæſar and Cato in Salluft aber Horace 


ſeems to claſs an aſſaſſin only with an adulterer : 3 f 
Si mæchus fret, aul nr” aui ne, 
Fumoſus. 

15 y credit alſo the accounts 4 more en en, 

this moſt atrocious crime is ſtill practiſed in Italy with a degree 

of impunity, and often in the face of the ſun [5]. | 
Fynes Morryſon, in ſome meaſure accounts for this neglect i in 
5 murderer, by taking notice of its, being peculiar 
to England, that any one may arreſt the criminal; he obſerves 
that in Italy, on the other hand, and moſt parts of Europe, no 
one can interfere on theſe occaſions, but an officer of Juſtice, 
who is e a great diſtance from the ſpot [c]. Aſſaſſina- 
tion is ſaid, likewiſe, to be ſtill not uncommon in Spain and 
wants - and amongſt the defences, which a perſon accuſed 


(a! Some crimes, bowever, were onnithed with death in the time of 


Martial, as, after 2 . Laurentius s puniſhment on the croſs, he 


adds: 
Sew Denique fupplicium dederat 180 ille paternæ, 
c Vel domini jugulum foderat enſe nocens; 
00 Templa vel arcano demens ſpoliaverat auro; 
„ Subdiderat ſævas vel tibi, Roma, faces.” De SpeRtaculis. 
Trl The following ſtory is told in the Poggiana.—A country fellow 


of the kingdom of Naples confeſſed that he had been-guilty of a moſt | 


enormous crime, no leſs than having uſed a ſpoonful or two of milk in 


Lent—Upon the confeſſor's aſking him if he had no other ſins to repent 
of, be anſwered immediately no- The confeſſor then deſired to be in- 


formed, whether he or his neighbours had not ſtripped or murdered a 
traveller lately—Yes, replied the country man; but this happens ſo com- 
monly, that we do not look upon it as a crime. Vol. ii. p. 185. Am- 


ſtendam 1720. 
lc] Part iii. p. 26. 
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of murder. might formerly, at leaſt; inſiſt © upon, the e men- 5 
tioned is that the perſon ſlain was ſi enemigo conocido d]. * 
It is well known that the wergild, or ſatisfaction to OE re- 
lations of the perſon murdered, was thought ſufficient- atone- 
ment amongſt moſt of the nations of Europe, after the declen- 
fion of the Roman Empire; there is therefore amongſt” the 
laws of Atbelſtan, collected by Fohn of Brompton, a general 
head thus entitled: “ Cujus ætatis, et pro quo pretio, aliquis 
« fit occidendus.”” Thus likewiſe by the laws of Ina, qui 
« puerum genuerit et necaverit, non habeat interfecti weram, 
« fed rex et dominus. One of the principal * reaſons given in 
the Speculum Regale, why much ſolicitation was made to belong to 
the king's court in Norway, is, © that if he is killed, the mur- 
derer muſt pay a higher fine than if he was not an aulicus, or 
4 courtier.” The heavier. therefore this mulct, the greater pro- 
tection and ſecurity to the perſon whoſe life was valued at ſuch 


higher rate [e]. It appears by 26 Hen. VIII. ch. vi. that compo- 
ſitions for murder were then not uncommon in Wales ; as it 
does alſo by Krebs, in his treatiſe De ligno et ge that they 


Rill continue in Saxony [ f |. 
Tacitus 


Ta 1 Fuer. Real de Eſp. 245. c Nullus qui ſuum occiderit i inimicum, 
ee debet ſecum aliquid de iis quæ invenerit aſportare, ne portius prædonis, 
uam inimici notam incurrere videatur.” Fueros de Arragon, p. 166, 
THis law ſeems even to honour the aſſaſſin under the name of an enemy. 

le] See Speculum Regale, p. 253, 266. 

[FJ It appears, however, by Lindenbrog and Baluzius, that this 
cuſtom (even anciently) did not prevail in all parts of Germany. Petrus de 
la Marca, indeed, gives an account of a wergild of three cows, which hath 
been paid from the moſt remote antiquity by one pariſh in the Pyrenees, 
to a neighbouring diſtrict on the firſt of June annually, as a ſatisfaction 
for the murder of three perſons. Marca Hiſpanica, p. 68, But the 
moſt ſingular of theſe payments-is by the laws of Canute : « If mur- 


6 der be — in a church, the ſatisfaction ſhall be paid to Feſus 
1 Chri 10 f 


12 HENRY VII. | 465 
Tacitus gives us the reaſon of this very ſingular cuſtom's 
prevailing” amongſt the Germans, Luitur homicidium certo 
* pecudum vel armentorum numero, recipitque ſatisfadionem 
« univerſa domus, utiliter in publicum, quia periculoſiores ſunt 
« znimicitiz juxta libertatem.” What Tacitus thus obſerves 


with regard to the uncivilized Germans is applicable to moſt. 


barbarians, as they are particularly addicted to revenge. Grotius 
ſeems even to commend the trial by battle for the ſame reaſon : 
% Minus certe malum erat duorum periculo decertari, præſertim 
66 poſtquam ambo moniti eſſent ſerio, ne contra conſcientiam 
&« armis Deum ſibi inimicum accerſerent, quam totas familias 
* committi inter ſe, et bellum civile excitari [g].“ 
Boulainvilliers, in his Abridgement of the hiſtory of France, 
informs us, that if the criminal himſelf could not pay the 
wergild; his relations were liable: and in another place he ſays, 
Le Franc ne couroit jamais riſque de ſa vie, que dans les com- 
« bats.” Stiernhook alſo obſerves, that amongſt the ancient 
| Swedes and Goths, ** leges raro capitis etiam quantocunque 
% crimini imponunt ſupplicium, fi modo reus par mulctæ 
„ £61”, 3 
The inſtances, which I have hitherto mentioned, are confined 
to Europe; but Herrera informs us, that the Mexicans puniſhed 
murder by a wergild; it ſhould ſeem, likewiſe, that this cuſtom 
is ſpread over molt parts of Aſia, though the Koran hath, in 


part, adopted the Moſaical law . Modern travellers, and 
lady 


c Chriſt, the king, and the relation.“ Wilkins, Leg. Angl. Saxon, 

e Grotius, De Hiſtoria Vandalorum, Gothorum. 

[3] P. 128. ; 

[.] O] true believers, the law of retaliation is ordained you for the 
« ſlain; the free ſhall die for the free, the ſervant for the ſervant, and a 
« woman for a woman; but he, whom his brother ſhall forgive, may 
c make ſatisfaction eng to what is juſt, This is indulgence from . 


40 77 Lord, and mercy.” Sale's Koran. . 
O00 ö A very 
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466 OBSERVATIONS ON 
lady Mary Wortly Montague in particular, mention that little 
inquiry is made about a murder at this day in T urkey. |; t 


eis the buſineſs of the next relation to proſecute; aud if they 
xe better to compound the matter (as they generally do), 


there is no more ſaid of it [&]. ” | Gemelli likewiſe informs us, 


that, in the Mogul's territories, a wergild is due to the cglatlen p 
but that it ĩs reckoned diſhonaurable to claim it [/]. E e 
J ſhould apologize for the length of theſe ede ens and 


the many authorities I have cited, to ſhew, that murder; by 


moſt laws, hath not been, attended with its proper puniſhment of 
death, which, indeed, is not a ſufficient atonement for the 
crime, did it not tend to make every Engliſhman happy to be 
born in the preſent times, when a e horror is conceiyed of 


than ou atrocious of bances nl. 11 11 ei, S omni; 
ef 
A very whimfical caſe u upon the pe of ketahstiöt 18 put by Diodorus 


Siculus, | in his account of the Sybärites. "XA. man, Who was blind with 


one ey e, loſes the other by a malicious blow; it was much doubted: by 


the Sy barite Judges, whether the maimer ſhould not be * of: "_ 
his + eyes. Mem!'of the Acad. of Inſeript. vol. ix. p. 75. ke . 


[4] Vol. iii. p. 39. 14 9 25 
[/] Having ſaid ſo mueh with: regard to the wergild, att it 


may not be improper to mention that it is derived from the two Anglo- 
Saxon words pep vir, and Zeld ſelutio. . 


 « Stiernbook znfoumns us, chat, i in che apcient! laws — Sweden, the wergild 

is termed Oranbgth er © fatisfadtio | pro evitandd inimicitiz. Some of 
theſe vhs Songs litewiſe made a dittinckion between What is tobe paid 
for the murder of different ed Ae as ſo much for an enen ſo 


much for à Dane. Ibid. p. 358. BY 


n] A moſt extraordinary ſpecies of mblaicbaly-is md | Kata: madneſs 
hath prevailed of late in Denmark. Theſe enthuſiaſts have perſuaded ; 
themſelves, thar it is 'a meritorious act to commit; deliberate murder, in 
order that they may have the merit of atoning for it by a public exe- 


| cution and contrition for their crime. This diabolical ſect is become ſo 
numerous, that the king of Denmark bath been obliged. to direct, hey 
488 not be executed, but co ade to a rany of infamy and pan. 


1 | y | This | 
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This is the laſt ſtatute of Henry the Seventh which 1. ſhall 
have occaſion to make any obſervations upon. It is well 


ktiown, that this king hath had an expreſs panegyriſt in the 


great Lord Verulam, 2005 however, is obliged to allow, that 
towards the latter end of his reign he was too much inclined 
te the left hand, in order to reap forfeitures. If this had not 
been admitted by this principal hiſtorian, the known puniſh» 


ments of Enpſon and Dudley [”] for their illegal extortions, 


in order to fill the king's coffers, have put this blemiſh ; in his 
character paſt all cavil or diſpute. I have before obſerved, that 
the ſtatute of Alienations (as it is ſtyled by Lord Bolingbro! Ke 
and others, with ſuch profuſion of commendatiogs) was by no 


means: ſo. , extenſive in its conſequences as. they have appre- 


hended, nor could poſſibly have been ſo underſtood, if they 
had read that law with any degree of attention. Henry had, 
however, the merit, either from reaſons of policy, or perhaps 
more humane motives, to render the lower claſs of people leſs 
dependent upon! the powerful; of which a ſtatute in the 11th 
year of his reign, entituled, 4 mean to help and ſpeed poor per- 
KY! in their, ſuits, and commonly Known by the name of the 


[] Henry the Seventh at firſt compounded for ſmall penalties on pe- 
nal proſecutions ; but, growing more avaricious, he appointed Empſon 
and Dudley to be maſters and ſurveyors of them. Grafton, p. 57. Sir 
Thomas Moore, in his collection of epigrarts, glances at this avarice in 
the predeceſſor of Henry the Eighth: 

6 Non jam divitias ullum eſt, magnum efſe JOE 
« Quzfitas nullo, crimen, habere dolo;” 
ind Lord Verulam, i in the hiſtory of his reign, mentions the having ſeen 


an account' of Empſon's, with regard to forfeitures, poſtilled with the 


king s own hand, vol. iii. p. 100. Reſtitution was made by the execu- 
tors of this King of ſeveral of theſe penalties, ' Grafton, p. 57. See alſo 
his will | lately publiſhed by that eminent antiquary Mr. Aſtle. bs 
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468 OBSERVATIONS ON 
Pauper act [o], is a very ſufficient proof. He therefore deſerves 


the honourable appellation of, The pou: man's "0 which 
| EeviÞ 4 James 


Lo] The modern practice, under this law, is to make the plaintiff 
ſwear he is not worth 5. beſides his wearing apparel. The ſtatute, how- 
ever, of Henty the Seventh ſpeaks of poor perſons indefinitely : nor am [ 
aware whence this practice hath been ſo ſettled, if it is not from the 
2 Geo, II. cap. xxvii. & 8. which is confined, however, to the caſe of de- 
ſendants proſecuted for offences againſt the cuſtoms. 

Notwithſtanding the humanity of this act of Henry the e 11 
23 Henry VIII. cap. xv. the pauper may be puniſhed at the diſcretion of 
the judges, which accounts for what is ſometimes heard of, though ſel- 
dom practiſed, of a pauper plaintiff's being whipped. The Jewiſh law 
even forbids the countenancing a poor man in his cauſe, Exod. xxili. 3. 
which is to be confidered, however, as one of our ſtatutes againſt main- 
tenance. The acts which have introduced the neceſſity of ſtamps, in law 
proceedings, make the conteſt between rich and poor ſtill more unequal 
than it was in the time of Henry the Seventh, By an ordinance of Char- 
lemagne, the cauſes of the poor were even to have precedence of others, 

« ut primitds cauſe orphanorum, viduarum, necnon & pauperum, cauſe 
« deliberentur.” Leg. Longob. 58. 

There is a ſenſible propoſal in either the Gentleman's or London 
Magazine, for the month of January 1767, with regard to a Pauper's 
being previouſly examined by the court, before he is permitted to ſue. 
If ſuch a petition had in this manner the ſanction of the judge, the 
application would not afterwards be neglected, or ſuppoſed to have no 
foundation, as it too frequently is by thoſe who can expect no emo- 
luments for the undertaking ſuch a cauſe, The propoſer likewiſe - hath 
ſuggeſted, that it would be right to allow a proper ſatisfaction to the 
advocate and attorney from the eſtate or property thus recovered, and 
ſo far to repeal the ſtatutes againſt maintenance. In Scotland, he who 
_ petitions to be admitted as a pauper, produces a certificate of his poverty 

from the miniſter and church-wardens. His cauſe is then referred to 
a committee of lawyers appointed by the faculty of advocates, and if 
they report that he hath a probable cauſe of fuit, he is admitted as a 
pauper. In cafe of ſucceſs, and upon his cauſe appearing to be well 
founded, the court awards fees to his counſel, to be paid by the loſing 

party. 


2 HENRY vll. 169 
James the Firſt _ his grandfather had obtained [y], a title 
which ſhould laſt to the remoteſt ages, when his elegant and 
expenſive monument in 8 ET one is not to be found in 
its place. 


This protection of the inferior claſſes of his ſubjects ded, 
as a natural conſequence, a greater freedom and independency i in 


party. In ogni ſenato vi ſarano 1 procuratori de poveri, Vincumbenza 
de quali fara parimente di patrocinar gratis per li medeſimi, &c. 
Ordinances of the K. of Sardinia, c. xviii. Torino, 1723, Folio. 
Sir Thomas Smith obſerves, that the court of requeſts even in his time 
_ entertained the petitions of all ſuitors to the crown without fee or ex- 
pence, and that it was alſo called the poor man's court, or court of con ſci- 
ence. Commonwealth of England, p. 116. 
Ox egi xe Xpeio Oy, 1 vH Wort 
Kb Tue ig, 0,75 ce cod :y:55900, 
O 725710 re Thy deu exe. 
Nag d 0 Ec T0) Au, dm Nu, 
Stobæus, p. 171. citing Euripides in Supplicibus, Parifiis, 1623, 4to. 
Theſe verſes cited from Stobæus run thus in the common editions of 
HO: : | 
Teſpf⁰⁰ uo. de Tu YOu, 0,7 arowns 
O TAzT©» Te 2 Sip 10 exe” 
Eguy & euoTev Tow aobegeas 
Toy even ce bb, oray XKAUn Karkwg? 
Ning d' 0 pet ro jury ay, da ex cy. 
Eupiriòs bels, Ver. 433, & ſeq. 
2 kd DE cap. xii. 
« Then Henry call'd a parliament againe, 
6 (For ſubſidies he did remunerate 
«© With lawes) and ſuch were framed in his reigne 
&« As with th' old heroes ſhall him celebrate, 
ce Lycurgus would be proud, if hither ſent 
Jo be the clerk of Henry's parliament,” 
. 1 Aleyn's Henry VII. 
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the lower houſe of parliament [y]. Sir Thomas Moore oppoſed 

a ſubſidy, with ſucceſs, in the laſt year of this king's reign; 
which is, perh aps, the firſt inſtance of oppoſition tog a meaſure of 
the crown by a member of the houſe of commons. % ei 


ans of Sir Thomas Moore, in x the —.— po bebe oe Sed, allädes to 
id encouragement of the lower <laſs of people, in oppoſition! to the 
.nobility, nas 6 in ent 6g 3 ing 1 * vneg 
5 (i 55 - « DohePjns di magnatum nobilis or 1 ordo 18 ap ab * 
10 J. inuit pr imo priſtina jura die, 11 
VIZ. gn the 5 of Hen nry the Eighth. mae ein eee 
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erarvrrs MAbE AT WESTMINSTER, 
10 2 | 19 Heil. VIII. Cap. xi. A. D. 15571. 
RP FEY ERE is in the 33d vol. of Mr. Petyt's collection of MIL. 


1 a complete draught of an act, in the ninth year of Henry 
the Fifth, in which there are the follow! ing Fegvlations with 
regard to the. practice of Phyſick: 97 

No one ſhall, uſe the myſtic of tek - 1 he bath 
ſtudied. it in. | ſorne univerſity, and is at leaſt a Batchelor in that 


ſcience. 


The ſheriff is to inquire whether 49 one n in his 
equnty contrary, 1 to this regulation; aud if any one e ſo practiſes, 
he is to forfeit 491. and be impriſoned, | 

The ſame penalty vith Wan to a Noman who mall practiſe 
phyſick. | * 


W442 


It is ordered in eng on. the Ges i that the Lords 


« of the privy' council, hall, make what regulations Ty ſhall 
4.4hiik proper Fri? dented gig nf ed. 

21tT her 1th chapter of ths ſtatutes of this ſeſſion opens with a 
remarkable preamble in favour of the regular phyſicians and 
fulgedhs: For as much as the ſcience” and: cuhning of pbyſick 
„and ſurgery is daily Within this realm exerciſed by a great 
© multitude, of. ignorant perſons, of whom the greater part 


6 have no nfight | in the ſame, nor in any other kind of learn- 


« ing; . ſome alſo can [5] no letters gn; the book, ſo far forth, 


be that co mmol ar artificers, as 1miths, a6. Weavers, and women, 


* boldly and eber take v veg. chen Seat cures, in 
25 Vol. 92 14 be bea 10 ee 
[5], This. perhaps ſhould be eon, cog can 1 is Aill v uſed” in this ſenſe i in 


the Northern parts of E. p gland. 
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„„ which they partly uſe ſorcery and witchcraft, partly apply 
e ſuch medicines to the diſeaſe as be very noxious, and nothing 
© meet, to the high diſpleaſure of God, great infamy to the 
% faculty, - and the grievous damage and een of diverſe of 


« the king's people.” 

From this preamble. it ſhould ſeem; that phyGck was' more 
liberally profeſſed in England at this time, than perhaps in 
any other part of Europe [7]; and 1 ſhould conjectute, that this 
preamble was drawn by the famous Linacre, as we find by 14 
Hen. VIII. cap. v. that his name 1s the ſecond mentioned in 
the firſt charter to the college of phyſicians; before Fer dinandus 


de W .J. 
There 


[e] There was a d diſtinctiob becher the 1 of phyſic, and the 
apothecary, even ſo early as the time of Edward the Third, 1 
« Full redy had his pothecaries 
© To ſend him druggis, and lectuaries, 
For each of them made to'ther for ro winne, 
« Their friendſhip vas not new now to beginn.“ 
Chaucer, in his Character of the Dr. of Phiſick. 
Chaucer's phyſician alſo underſtands Hippocrates, Dioſcorides, and 
Galen, as well as the Arabic writers on medicine. See his character of 
the Doctor of Phiſike : he ſeems, however, to have entertained no great : 
opinion. of the phyſicians of his time: V 
« And certeinly where nature woll not t wirch, yo ee 
5 Farewell Phiſike, go here the corle to chirch. ah 
| Knight's Tale. 


Tb] See a tory mentioned in Rabelais with regard to Linacre. Rabelais, 
vol. ii. p. 173. He was tutor to Prince Arthur, and . to kim 


ſ? 


the verſion of Proclus. Jortin's Life of Eraſmus, vol. i. p. 9. 

It appears by many letters of the kings of England to the popes, that 
their phyſicians were frequently eccleſiaſticks, on whom the pontif is in- 
treated to beſtow preferment. [Rymer.] In the fourteenth year of Henry 
the Sixth, Thomas Franc, maitre en medecine, et natif de Grece, applies 
for the king's letters of denization, and it ſhould ſeem from part of the 
petition, that he had gained very confiderably by his pfactice in this 

country, 


3 HE NRX VIII. 473 


There are among the laws of Bearn (in Du Moulin's Col- 


lection of the cuſtoms of the different provinces . of France) 
ſome ſeemingly wiſe regulations with regard to the improve- 


ment of medicine, which are perhaps of nearly the ſame an- 


tiquity with the preſent ſtatute; and by the laws of Provence 
the acting as both phyſician and apothecary is forbidden, under 
no leſs penalty than baniſhment. Los medecin no deben haber 
« part en los droguas deus ipotecaires, ſans pena de perdere Ala. 
& droguas, et gſtar forabanditz deu pais [w].” bY 

By an ancient ordinance of the Wifſigoths (whilſt in Spain 9) a 
phyſician is not permitted to preſcribe to a criminal, but in 


preſence of the gaoler; the reaſon of which very ſingular law 


] take to be, that it was apprehended the priſoner might be 
ſupplied with drugs to deſtroy himſelf, and fo avoid a public 
execution. By a law in the Fuero Real de Eſpana, no phy- 
ſician, or ſurgeon, is to bleed a man's wife but in the pre- 
ſence of her huſband ; which, without citing the Fuero Real, 
ſufficiently appears to be a Spaniſb regulation. 


Lord Chief Juſtice Hale ſays, that this ſtatute of Henry the 


Eighth is a good caution to empiricks, who are certainly ſubject 


country, which occafioned his having thoughts of realizing. Rymer, 


vol. v. part i. p. 33. In the 32d year of the ſame reign, when Henry 
the Sixth ceaſed to be king, from his infirmities, a licence is granted 
to certain medici & chirurgici to preſcribe for his majeſty's recovery, 
te electuaria, potiones, aquas, firupos, confectiones, laxativas medicinas 


e in quacunque forma nobis gratiore, clyſteria, ſuppoſitoria®, caputpurgia 


ic gargariſmata, balnea, vel univerſalia vel particularia epithemata, fomenta- 

ce tiones, embrocationes, capitis raſuram, unctiones, emplaſtra, &c.” Rymer, 

vol. v. part ii. p. lv. It ſhould ſeem, from this very particular enumera- 

tion of the medicines which might be uſed, that it was not lawful for any 

thing to be adminiſtered to the king when fick, unleſs with ſuch expreſs 

authority derived from a formal inſtrument, which Paſſed the privy ſeal. 
[w] Du Moulin, vol. ii. p. 1143. 


Lr] Fuer. Juſg. 1. xi. p. 433. 
*I conceive this term to ſignify the galt uf uſed for cupping: 
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to the penalties, if they tranſgreſs it; but combats much an 
opinion, which it ſeems prevailed in his time, that, if the quack's 
patient died through his nnn he eight be indifted for 


murder [y]. | 
Not only phyſicians are- intended by this bw to be put upon 


the liberal footing, which that moſt learned and uſeful profeſſion 
merits from the public, but ſurgeons alſo, who receive a fur- 
ther encouragement from a ſtatute of the fifth of Henry the 
Eighth, which "exempts them from an attendance upon 
Junies [Z]. A ridicule has been thrown upon ſurgeons, from 

their 


[y] Vol. ii. p. . 
[z] It may, perhaps, be thought Srgulge' to ſuppoſe, that this exemp- 


tion from ſerving on juries is the foundation of the vulgar error, that a 
ſurgeon, or butcher * (from the barbarity of their bufineſs) may be chal- 
lenged as jurors. It is difficult to account for many of the prevailing 
vulgar errors with regard to what is ſuppoſed to be law. Such are, that 
the body of a debtor may be taken in execution after his death; which, 
however, was practiſed in Pruſſia before this preſent king aboliſhed it by 
the Code Frederigue. Other vulgar errors are, that the old ſtatutes have 
prohibited the planting of vineyards, or the uſe of ſawing-mills; which 
laſt notion I ſhould conceive to have been occafioned by 5 and 6 Edw. VI. 
cap. xxii. forbidding what are called gig-mills, as they were ſuppoſed to be 
prejudicial to the woollen manufacture. There is likewiſe an act of 23 
Eliz. cap. v. which prohibits any iron- millt, within two and twenty miles 
of London, to prevent the increaſing dearneſs of wood for fuel. As 
for ſawing-mills, I cannot-find any ſtatute which relates to them; they 
are, however, eſtabliſhed in Scotland, to the very great advantage both of 
the proprietors and the country. 5 

It is ſuppoſed likewiſe to be penal to open a coal-mine, or to kill a 
crow, within five miles of London; as alſo to ſhoot with a wind-gun, 
or to carry a dark-lanthorn. The firſt of theſe I take to ariſe from a 
- ſtatute of Henry the Seventh, prohibiting the uſe of a croſs-bow; and. 
the other from Guy Fawkes's dark-lanthorn in the powder-plot. To 
theſe vulgar errors may be added the ſuppoling that the king ſigns the 

* Joſeph Scaliger informs us that a duke of Brunfwic, in his time, took a particular 
pleaſure in knocking down an ox. Scaligerana, p. 37. 


death - 


* 
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their having been incorporated, formerly, with barbers, from 
which union they have but within theſe few years ſeparated 
themſelves. The ridicule, however, arites from the change in 


the barber's ſituation, and not that of the ſurgeon [a]: before 


death-warrant (as it is called) for the execution of a criminal; as alſo, 
that there is a ſtatute which obliges the owners of aſſes to crop their 


ears, leſt the length of them ſhould alten the horſes which they 


meet on the road. 

To theſe vulgar errors may be perhaps added the notion, that a wo- 
man's marrying a man under the gallows will fave him from the execu- 
tion. This probably aroſe from a wife having brought an appeal againſt 
the murderer of her huſband ; who afterwards, repenting the proſecution 
of her lover, not only forgave the offence, but was willing to marry the 
appellee. It is alſo a very prevailing error, that thoſe who are born at 
ſea belong to Stepney pariſh, I may likewiſe add to theſe, that any one 
may be put into the Crown-2ffice, for no cauſe whatſoever, or the moſt 
trifling injury. An ingenious correſpondent, to whom I have not only 
this obligation, ſuggeſts two additional vulgar errors, When a man 
“ deſigns to marry a woman who is in debt, if he take her from the 
© hands of the prieſt cloathed only in her ſhift, it is ſuppoſed that he 


will not be liable to her engagements.” The ſecond is, “ that there was 


£ no land-tax before the reign of William the Third.“ 

(a] It appears by Joinville's Life of St. Lewis, that barbers i in other 
countries were anciently the ſurgeons who attended- armies during a 
campaign. Speaking of the ſickneſs amongft the Chriſtian army in Egypt, 
he ſays, * les barbiers oterent la char morte,” p. 65. And much later, 
Verville (in his Moyen de parvenir) * Elle m'a contee que vous difiez au 
ee þarbier, qui vous pangoit, &c.” It is believed, that there is not, by the 
laws of any other country, ſo early an attention to the promotion of ana- 
tomical knowledge as by the thirty-firſt of Henry the Eighth, which em- 
powers the united companies of barbers and ſurgeons to diſſect yearly 
four of the bodies of condemned malefactors executed at Tyburn. 

A bill was preferred in the Houſe of Lords (the thirty-ninth year 


of Queen Elizabeth), for the better furniſhing lawful chirurgeons in 


the land and ſea ſervices, Journals, January 17, 1597. The regula- 
tions of this bill might perhaps not be without its uſe at preſent, when 
our armies and fleets are ſo increaſed, ER 
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476 OBSERVATIONS, c. 


the invention of perukes, barbers were not employed often in 


the low office of ſhaving [ö], and as for the making of wigs, 
it is a branch of trade which hath no ſort of connection with 


chiru rgery. g | N 5 


[4] It ſhould ſeem from ancient portraits, that the beard was ſuffered 
either to grow to its full length, or elſe to have been clipped in part 


only. There were anciently the ſame diſputes between the French bar- 


bers and ſurgeons, in which the phyſicians interfered in order to ſupport 
the barbers againſt the regular ſurgeons, who were ſuppoſed to incroach 
too nearly on the province of the phyſicians. See Paſquier's Recherches 
de la France, p. 866, et ſeq. It appears, in part of this controverſy, that 
the barbers were very deſirous of hearing lectures in anatomy. Glorieur 
comme un barbier, is a French ſaying, and Du Chat imputes the origin 
of it from their very near contact of the faces of kings and great men. 
Ducatiana, vol. ii. p. 458. It appears by an inſtrument in Rymer, 


entituled, Pro barbitonſore Regis,” that the king's palace, in the time 


of Henry the Sixth, was ſurrounded with little ſhops (opillæ) which 
were to be entirely under the direction and controul of this great officer, 
together with the clerk of the Ewry. As there were then no carriages, 
and the ſtreets very dirty, it is not improbable that thoſe who went to 
court were ſhaved, as likewiſe dreſſed, in theſe ſtalls or ſhops, before 
they appeared in the royal preſence. Rymer, vol. v. part i. p. 180. 
A conſiderable fee is alſo given to this barber for ſhaving every knight 
of the bath on his creation, as well as forty ſhillings from every Baron, 
100 from every earl, and 101. from every duke, on the like occaſion... 


STATUTES 


1400 J 


STATUTES MADE AT LONDON [*], 
21 Hen, VIII. A. D. 1529. 


th Rites of the 7th chapter of the ſtatutes of this ſeſſion is 
as follows: ** Servants embezelling their maſters goods, to the 
&« value of forty ſhillings, ſhall be puniſhed as felons [d];” and the 
preamble ſets forth, that it was doubtful at common law whether 


ſuch embezelling was felony, or not. This ſeems to me to be 


one of thoſe doubts recited by the preambles of ſtatutes, which 
have much enervated the principles of the common law, and the 
bad conſequences of which I have already obſerved upon. It is 
agreed by all the writers on the crown-law, that if a butler ſteals 
his maſter's plate, or a ſhepherd his maſter's ſheep, it is felony. 
The reaſon why this ſhould be thus conſidered is as clear, from 
his having no ſort of property in the thing ſtolen ; a ſervant 
therefore robbing under ſuch circumſtances is within the general 
rule of all larcenies including treſpaſs, and the word cepit inſerted. 
in indictments for this offence is fully ſatisfied [e]. | 
| What, 


PS 
id j 


le This parliament was afterwards adjourned to Weſtminſter; 


[4] By 27 Hen. VIII. ch. xvii. the benefit of clergy is taken away 


from ſuch offenders. This ſtatute is publiſhed at length by Raſtall; and 
the title of it is, © An a& concerning fuch as be put in truſt by their. 
<< maſters, and afterwards do rob them.“ 

le)] The civilians. add to our common definition of larceny, viz; Ihe 
fraudulent taking the goods of another againſt hit conſent, that. they muſt be 
alſo ſtolen cum fudio lucri; and hence they excuſe the common inſtance 
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478 OBSERVATIONS ON 

What, therefore, the writers upon the crown-law ſay with 
regard to a carrier's ſtealing goods, whilſt they are under his 
charge, ſeems to me (I ſpeak with great deference to ſuch au- 
thorities) not to be conſiſtent with the principles which are above 
laid down: as the carrier hath no better property in ſuch 
goods than the butler hath in his maſter's plate, or the ſhepherd 
in his maſter's ſheep. The caſe which is generally cited, in ſup- 
port of this doctrine, is the thirteenth of Edward the Fourth [ ＋ ]; 
which, though it is the foundation of what is conceived to be 
law with regard to this point, ſeems to be miſunderſtood. 
The caſe is a long one, and I ſhall tate from it the material 
parts before the court, together with the final deciſion. It 
« was debated in the Star-chamber before the council, whether 
« 4 perſon, having bargained with another to carry certain bales 
« of goods to Southampton, who took and carried them to an- 
& other place, broke open the bales, and converted them to his 
« own uſe, was guilty of felony, or not? A variety of opinions 
upon this ariſe, and it is agreed, that the point ſhould be ar- 
« gued before the judges in the Exchequer- chamber. Upon 
« the ſame doubts (then again argued) the judges differ in opi- 
nion, though it ſhould ſeem, from the ſhort notes of vrhat 
« they ſaid, that the majority at firſt thought it was not felony ;* 
from which it hath been conceived, that the point was ſo de- 
termined. It appears, however, by the concluſion of the 
caſe, that the judges certified their opinion to the chancellor, it 
Was Jy 


of an hungry perſon's ſtealing meat. See Peckius ad Rem Nauticam, 
p. 215. Utrecht, 1697, 120 In the Orphan of Chao (one of the plays 
inſerted in Du Halde's Hiſtory of China), a large Chineſe, half famiſhed, 
lies under a mulberry- tree, in hopes that ſome of the fruit will drop into 
his mouth, and will not pick it, dreading the i imputation of larceny. 

[/] Term Paſch, pl. 5. 


* = 1 


21 HENRY vil. =” 


It is plain, therefore, that this leading caſe hath been 
miſunderſtood, and the occaſion of it I take to be this. Thoſe 


judges, who are of opinion, that the criminal was not con- 
victed of felony, ſay, he who ſteals goods [qui lui font bailes) 
is not guilty of larceny ; which poſition may be allowed, if the 
word (baile) is underſtood in its proper ſenſe of lending upor: 
pledges; as the bailee, or pawnee, in ſuch a caſe, having a ſpecial 
property in the goods, cannot be indicted for ſtealing them. 
Another reaſon may be alſo given, why the pawnee under ſuch 
circumſtances ſhould not be conſidered as a felon, which is, that 
the pawnee knows againſt whom he is to bring his civil action, 
if the goods are detained beyond the juſtifiable time. Staunford, 
in his Pleas of the Crown, puts many caſes on this head, which 
relate 70 bailment upon pledges; and I am therefore confident, that 
all thoſe deciſions, which have been determined upon mature 
conſideration, will, if properly attended to, relate to /uppoſed 
larcenies, where the bailee hath a ſpecial property in the goods 
ſtolen, I ſubmit this, however, with great deference; becauſe it is 
a point of infinite conſequence to the publick, as what are called 
breaches of truſt do but too much increaſe, with the greater tempta- 
tion that daily ariſes from the enlarged trade of this country, 
_ which neceſſarily requires a confidence in men who have had but 
mean educations, and have often thence contracted an illiberal 
diſpoſition. 

Whether I may be thought to have too preſumptuouſly dif- 
fered from the opinion of the writers on the crown-law, in cer- 
tain parts of what I have here ventured to advance, or not, I 
ſhould think that the doubt, which is recited in the preamble of 
this ſtatute, could never have been that of a lawyer, For in 
what reſpect is a ſervant running away with a caſket of jewels 
(which J have not lent to him upon pledges, or as a ſecurity) to 
be diſtinguiſhed from the caſe of a butler, who ſteals his maſter's 
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430 OBSERVATIONS. ON 

plate, which the writers upon the crown - law, «nd particularly 
Hawkins [g], allow to be felony, though he ſeems to doubt, 
whether the offence ſtated in this ſtatute amounted to a felony by 
the common law? It is admitted, however, that greater accuracy 
cannot be expected, in a work of ſuch an extent, than is generally 
to be found in his very valuable treatiſe on the Pleas of the Crown, 

This chapter of the ſtatute is followed by another, which or- 
ders reſtitution of the goods ſtolen, when the proſecution is by 
indictment, and not by appeal; which regulation hath in effect 
taken away the appeal for larceny, anciently ſo frequent. I 
ſhould ſuppole, that both theſe laws were made, as Lord Verulam 
terms it, on the ſpur of the occaſion, and that a ſervant had, at this 
time, run away with a caſket of Jewels, which "Rennes to be 
of conſiderable value. | 

'The civil law not only makes a breach of iruft amount to 3 
ceny, but declares, Si creditor pignore, five is apud quem res 
* eſt depoſita, ea re utatur, five is qui rem utendam accepit, in 
« alium uſum eam transferat, quam cujus gratid ei data eſt, 


4 furtum commiſiſſe videtur.“ At the latter end of the ſeſſion 


of parliament for the year 1765, a bill was alſo propoſed, in the 
| houſe of commons, to declare breaches of truſt, ne the 

with certain circumſtances, to be felony. 1 
By the Swediſh Jaw, if any thing is found, without proper 
notice, or advertiſement to thoſe who may be the owners, and 
the finder converts it to his own uſe, “in crimen furti incidit. 
Quin et domeſticorum furta, gravins quam ſimplicia con- 
40 ſtitutionibus ante [J. Thus alſo Stiernhook, Fur 
&« facile 


[8] Hawking, vol. i. Pp. 89. 

Staunford, on the other hand, in his Treatiſe on the Pleas of the Crown, 
p. 25, ſtates the following caſe from the Year Books: Si jeo baile un 
<© bagge d' argent à mon ſervant A Sadler, et Y fuaſt et allaſt de moy e ove 
6e le bagge, eſt felonie.” 

Pl. 1 hemis Romano - Suecica. Gryphiſwaldiz, 1729. Thus likewiſe by 
the 
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& facile invent (ut ædituus, calicem) jocatur jus antiquum. 


iſſimè excuſant 
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STATUTES MADE. AT WESTMINSTER, 


7 


23 Hen, vm. Cap. i. A. D. 1531. 


* may be looked upon as the firſt general law which 
takes away the benefit of clergy, as the twelfth of Henry 
the Seventh had only deprived thoſe of this privilege who were 
convicted of petit treaſon, or by the moſt extenſive conſtruction, 
murder [ EJ. The criminals, who are to ſuffer capitally by this 
ſtatute, are thoſe convicted of murder, ſacrilege, arſon, robbery 
in or near about the highways, or in dwelling-houſes, the 
owner, his wife, children, or ſervants, being within, and put in 
Fear, From theſe two kinds of larceny thus ſpecified, it is 
very clear, that the legiſlature meant to puniſh capitally only 
thoſe larcenies, or robberies, which were attended not only with 
the loſs of the perſon's money or goods, but likewiſe with 
circumſtances of aggravation and violence. As our ſtatute law 
at preſent hath taken benefit the of clergy from many other 
kinds of larceny, and hath been by many thought to have 
extended the ſeverity of capital puniſhments for this offence too 
far, it may not be improper to take a ſummary view of the 
different acts of parliament, which will be found naturally to 


ariſe from the many and great improvements by commerce, 
from century to century. 


[e] See the obſervations on that ſtatute. The preſent law puniſhes 
real clerks by their being delivered to the ordinary, who is not to allow 
what is called purgation, but impriſon them during their lives; which is 

believed to be the only inſtance of puniſhing by impriſonment for life, 
either by the common or ſtatute law. 5s | e 


- 


2 | 1 
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Before the reign of Edward the Third, it ſremy to be generally 
agreed we had no gold coin in England [/], and the ſilver likewiſe 
is believed not to have been in great profuſion. Rents alſo 
were paid almoſt entirely in kind; and as there was ſcarcely 
any trade, the little money in circulation was chiefly in the 
coffers of the great barons, cenium ſervata clavibus, which no one 
therefore could ſteal, or carry away. As for plate (the great 
object of temptation to a thief), there was ſtill leſs to be found; 
and it appears, by the wills of ſome of the ancient kings of 
England, that they left legacies of this fort which a gentleman 
of a common fortune at preſent would not think- worthy a 
legatee's acceptance. With regard to other kinds of furniture, 
it was clumſy and heavy, conſequently leſs liable to be ſtolen 
or carried off; and as for linen, which is the moſt eaſily diſ- 


[7] The firſt mention of any gold coin in Rymer, as proceeding from 4 
an Engliſh mint, is in a proclamation of 18th year of Edward the fl 
Third. The pieces of money, which were by this * to become Wo” 
current, are 19 A 
© Une monoie d'or od deux leopertz, ; 
*« Une autre monoie d'or od un leopert, | = 

| “ Une autre monoi d'or od un heaume.” 5 | 
Their weights are alſo ſubjoined. See Rymer, vol. ii. part iv. p. 158. 4 
It hath lately been ſuggeſted to me, however, by a perſon of erudi- | j | 
tion, that there is proof of gold being « coined as money ſo early as the reign | . 


of Henry the Third. Theſe proofs are to be found in ſome additions, by 
the Society of Antiquaries, to Mr. Folke's Tables of the gold and ſilver 
coins of England, where a manuſcript of the thirteenth century, in the 
Chamberlain's office at Guildhall, London, is cited, de anliquis legibz: 

Hoc anno (ic. 1257) creavit Rex monetam auream denar* ponder” duor? 
5 ſterlipgor- de auro puriſſimo, et voluit ut ile aureus curreret precio 
« viginti ſl'lingor; to which citation is added, “ the gold coin therein 
e mentioned muſt have been received as money at the time of its coin- 
« age,” See alſo the Rey. Mr. Clarke's learned and ingenious difſerta- 


tions on this fubject, p. 373, et ſeq. 4. London, 1767. In the Dia- 
logus de Scaccario likewiſe, the Marca auri is mentioned. L. ii. c. xxvi. 


2 q 2 poſed 
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poſed of by the pilferer, it is believed that little was oth at 
this time, as the mountaineers in Wales, who may be ſup- 
poſed to live at preſent as the a * centuries 80, un 


8. uſe nothing but flannel. 


Trade, however, by this year of 4. reign of e the 


Eighth, had conſiderably increaſed, together with its natural 
concomitants, luxury and elegance. The houſe had now ſome- 
thing to tempt the pilferer; and if it was, by its ſituation, at a 


diſtance from other habitations, gangs of thieves beſet and rifled 


42 [m], which ſeems to have been the occaſion of the ſtatute's 
| regs that the owner or his family ſhould be put in fear. 


The next law that takes away the benefit of clergy from 
larceny is 5 and 6 Edw. VI. cap. ix. which extends the ſtatute 


of Henry the Eighth to a robbery in a houſe, where the 


owner or any of his family happen to be, although they are not 


8 in fear. This was probably occaſioned by a houſe having 


been rifled whilſt the owner and his family were alleep J. and 


Im] The firſt ſtatute againſt Egyptians paſſed the year before, which 
recites them to go from place to place in great companies, It appears by 
Harriſon's Deſcription of Britaine, that they had invented a language 
peculiar to themſelves, called Pedlars French, and that they were ſub- 


divided into fifty - two different claſſes of thieves; the names. of which he 
enumerates, p. 107. He concludes his account by ſaying, © herefore the 
ende muſt needs be martialle lawe to be exerciſed upon them.“ Ibid. 

This very peculiar race of people are baniſhed from almoſt! every part of 
Europe; they are in French called Bobemiens, in Italian Zingani; their 


complex ions ſeem to prove, however, that they « come originally from 


| | Egypt, or ſome ſouthern latitude. s 


Robberies had at this time increaſed ſo much in Nabe that Francis 


the Firſt (contemporary with Henry the Eighth) iſſued an ordinance for 


puniſhing this crime by breaking on the wheel; by which i it appears, that 


the lentence for this offence was, before, the ſame in the two countries. 


[2] The Swedes ſay, that he, who ſteals in the night, W God 


Almighty” 8 lock. Nugent's Vandalia, yol. i # 0 450. le 


0 e 35 conſe- 
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: conſequently not put in fear, though it is a neceſſary circum- 
ſtance by the ſtatute of Henry the Eighth. The legiſlature 
having thus explained the twenty-third of Henry the Eighth, 
by tke fame act takes away likewiſe the benefit of clergy from 


2 robbery in a booth, or tent in a fair. This protection to 


the property of a perſon, who kept a ſhop or booth in ſuch a 
place, aroſe from fairs being much more conſiderable than they 


now are, and poſſibly not unlike thoſe of Germany, in which 
"Very large tranſactions are carried on: whereas at preſent the 


-well-ſupplied ſhops in every town and village almoſt, as well as 
licenſed hawkers, do not make it neceſſary for the inhabitants 
"of the county to wait for a particular anniverſary, to ſupply the 
Wants of the whole year. It is ſo requiſite, that a Laplander 


-thould, purchaſe goods at the ſtated fairs, | that the Swediſh 
-gÞvernment.. raiſes a conſiderable reyenue, by granting licences 


to reſort to them, without which it is highly penal [9], 
The next ſtatute that relates to robberies in dwelling-houſes [], 
15 the 295 _—_ cap. xv. - Which recites that the poorer ſort of 
9 WY 13 BR DING |  proplo 


Blood? ! fei o tilt rho no Bot 


yr 0 J Oublers Voyage au Nord, p. 149. Paris, 1744, 4 
[/. It was allowed by the twelve tables to kill a 3 QVEI. Nox. 


. FORFOM. FAXSIT. SEL. IM. KI OY IPs. OCCISIT. 10VRE. CAESOS. ESTO. SEL. 
LOVCI. FORTOM. 'FAXSIT. TELOQ., SE. PRAENENDIER- pROHIBESIT. SEI. I. 
ALIQVIPS, OCCISIT. IOVRE» CAESOS, ESTOD. AST. SE1. LOVCI. FORTOM., 
FAXSIT» NEQYE. TELO. SE. PRAEHEN DER. PROHIBESIT. SEI. LEBIR, SIET, 
RAE TOR. IM. VERBERARIER. IHVBETOD. EIQVE.-QV0l. FOR TOM- FAXSIT, 
| ADDECITO, SEI. SERVOS.. 81 ET. VIRGEIS. CAESOS, EX. SAXO, DEICITOR. 
29 2 MPOBES:' sIET. PRAETORIS. | ARRI DRATVYV. VERBERATOS. NOXSLAM, 
alerto. This law is remarkable not only for the matter, but for the 
1 Sage and  ortlisgraphy' off it. It ſeems, from the ſpelling, that the 
"Romafts generally: pronounced their-4 as the Grecians did their &, and as 
ths French now pronounce thoſe vowels when joined together: at leaſt 
this obſervation holds true in thoſe ſyliables of words which are not final, 
4 in fourr, inſlend of jure; and the Roman name of Lucullus, which is 
in Greek Aura Ng In the ends of words, o 15. * inſtead of the more 
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people were obliged to leave their houſes, during divine ſervice, 


without any one in them; as likewiſe when they were em- 


ployed in country buſineſs : it therefore enacts, that, if any per- 
ſon ſhall ſteal goods from any dwelling-houſe (7hough no one 1s 
within} which exceed the value of five pats he ſhall 15 ex- 
cluded from the benefit of clergy. 

By this time tenants had procured from, their maler leaſes 
for terms of years, whilſt, having a more permanent intereſt in 
their farms, they could afford to improve them, and reaped the 
honeſt fruits of their induſtry. As their rents were now paid 
in money, they muſt at times have had conſiderable ſums in 


their houſes, and s a ſilver ſpoon [2]. « or . to tempt 
the 


nudes ſpelling with u, as in c@/os, inſtead of cæſur, which again agrees 
with the Greek termination of Avouxovaacc, inſtead of AoxovnAve, The 


| Afiaticks likewiſe pronounce the u in the ſame manner; thus Jounious is 


the month of June, and the name PRO becomes Dionouſious. See 
D. Herbelot, in articulis. _ 

If I may be pardoned a till further digreſton on this occaſion, I ſhould 
ſuppoſe likewiſe, that the Romans pronounced with the guttural letters, 
as all nations of the globe continue to do, except the Engliſh, French, 


and Italians v. 
Ovid informs us, he was ſo verſed in the language of Tomos, that he 


' ſpoke the different dialects of it: 


« Nam didici Getics, Sarmaticèque loqui.” 


He alſo mentions, that he not only made poems in this language, but re- 
cited them with great applauſe to theſe barbarians. 
From this I infer, that the Romans pronounced gutturally; and let.any 
_ Engliſhman, who doubts of this, try to recite ſome verſes of a Welſh 
| bard, he would certainly not meet with applauſe, but ridicule, from bis 
audience; nay, he would find it to be abſolutely impracticable. A High- 
lander or Negro, however, learns to pronounce the Welſh language N 
ſoon, becauſe they uſe gutturals in their own. e; 7 
[a] Fynes Morry ſon obſerves, that, at the latter e Gn Elizabeth's 
The Tuſcans, however, ſtill pronounce; gutturally. 


reign, 
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the thief, who, watching the opportunity of every one being 

abſent, not only plundered the houſe with eaſe, but evaded the 
two former ſtatutes, both of which required the owner, or ſome 
of his oY; to be in the 8 a at the time the robbery was 
committed. 

The legilatuie 1 e thus endeavoured to ſecure the pro- 
perty of the farmer, iu the third year of William and Mary []. 
when trade had infinitely increaſ:d, ſhewed the ſame protection to 


merchants, another moſt uſeful claſs of men to ſociety, by 


enacting, that “ if any one fhall ſteal goods from any ſhop, or 
«© warehouſe, adjoining to a dwelling -bouſe, to the value of five 
« ſhillings, he ſhall not be entitled to his clergy, although no 
&« perſon ſhall happen is be within.” Eight years after this, the 
eleventh of William the Third, commonly called 2% ſbop-lifting 
act, takes away clergy from him who ſhall privately ſteal 
goods, to the value of five ſhillings, from any ſhop, warehouſe, 
coach-houſe, or ſtable. This laſt ſtatute, beſides including ceach- 
houſes and flables, does not make it neceſſary, that the ſhop or 
warehouſe ſhall be adjoining to the dwelling- houſe, which is re- 
quired by the 3d of William and Mary. I the rather take 
notice pf this diſtinction between the two laws, as Mr. Juſtice 
Fofier hath reported [5] a decifion at the Old Bailey in July 
1751, that this flatuie dyes not extend to any warehouſe, which is 
a mere repofitory for goods, but only where merchants and traders 
deal with, and fell io, their cuſtomers. It ſhould ſeem, however, 
that theſe ant warehouſes were thoſe which were particularly 
intended to be protected by this ſtatute, as the 3 Will. III. 


reign, there were few, amongſt the better ſort of Engliſh gentry and 
merchants, who. had not cupboards of filver plate, to the value of £,200. 
Part iii. p. 178. 

[7] Cap. ix. N 


[5] Reports, p. 78. mo 
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cap. ix. expreſsly extended to the ſhop or ware-houſes adjoining 
to a awelling-houſe ; ; and the more diſtant the e We 
more probable it is that it ſhould be broken open. 84 

Laſtly, the 12 Ann. cap. i. takes the benefit of (clergy FUR 
him who ſhall ſteal goods to me value of forty: Age 
from any out-bouſe. | Teh ents ant 

I have endeavoured, by this Nate of the different bw, 
hich relate to the robbing; of the dwelling - houſe [?], or build- 
ing in ſome meaſure connected with it [u], to ſhew the one 
naturally to - ariſe out of the other, from the alteration of cir- 
cumſtances from time to time, aud chiefly from increaſe of 


trade; as alſo to juſtify the ſtatutes from being conſidered, as 
too ſevere. What hath beſides contributed to the opinion, 


which many have formed, that our laws, with relation to the 
puniſhment of this offence, are too bloody, is perhaps the 
compariſon of the Engliſh ſtatutes with thoſe, of other nations; 
but till a country can be found, which contains yy property 


1 7 As for other ae it! is s well Known, that they are ſeldom pu- 
niſhed with death. It is rather fingular, that the receiving of goods, 
knowing them to be ſtolen, ſhould not have been made a felony till the 
fifth year of Queen Anne, as nen, had declared uch an offender to 
be equally a thief: 5 | | 
| Ws res pat te x1 $4 ai vc ge 

: Gs. Nsxbe t TTonju. yer. 128, 


be Egyptians on che contrary inſtituted a public magiſtrate, 
who exattly anſwered to the practice of Jonathan Wild. Every thing 
ſtolen was brought to this officer; and he, whoſe property it was, re- 
covered it by paying a ſmall ſum, which was ſuppoſed to be a puniſh- 
ment for his negligence. in lofing it. See Diodorus Siculus, 1. 1. 
c. 8, Diodorus mentions this as 50 S- Arno, which it moſt « cer- 
tainly is. 

[4] A ſtatute if, the late king hath indeed gone much further, by 
making it felony to ſteal black lead from the mine. 


3 and 


HO 2 4 MEN Tn ug 


and riches,” the concluſion: cannot be a juſt one ahh, J allow 
that, by the — parts of the ancient world, this offence 
was not & capital one &; and Plato obſerves, from a paſſage 
in othe Odyſſey, that, in the time of Homer, it was not con- 
ſidered as a hlemiſh, but rather honour to a man's character. 
It is well known, that Lycurgus is ſaid to have gone ſtill 
further, and to have even promoted it at Sparta by his laws. 


obe of the moſt extraordinary r̃everies of this-moſt paradoxical 
legiſlator. I ſhould, however, ſuppoſe that we have à very 
Tr] I habe not an opportunity of being informed accurately what kind 


of thefts are puniſhed capitally in Holland. 
wah ” Thftahe&; However)" arc not wanting ef its Being fo in the middle 


Ages. - Dus Heltr Boebiins informs vs, that, by the laws of Kenneth, 


"thieves were to be puniſſted with death; by rhoſe of Athelſtan alſo, a 
freeman was to be thrown from a cliff, and à flave to be ſtoned. It 


'ſhovld ſeem likewiſe, that theft was à capital offence by the old Welſh | 


laws, as a particular rock is ſhewn in Merionethſhire *, between Dol- 
gelly and Tal:y-llyn, whence the criminal (according to the laws of 
"Athelftan) uſed to be precipitated :* there is alſo a traditional ſtory, 


"be died, involved him likewiſe in the puniſhment.” Herald Gille, about 
tlie year 1134, uſed alſo to precipitate eriminals neat the Sarpen Catar: &, 
1 N enebepa * N V <br Which is called Ohrittiania. OE $ Geogr, 


ST 4 IF 3 


bl e of er caput ejus ad e eum, et in prima terra qua 
% naves applicuerint, Pprojiciatur. Rymer, vol. i. part i. p. 21. So that 
the New Englander? have not the m inert” Coven of being the i inventors s of this 
Bote pa" n 
Fuller (in his Worthles) gives an account of an ordinance of Edward 
the Firſt, with regard to the ſtealing lead or filver ore from the Derby- 
"ſhire (ee. For the third 6ffence, a knife was to be ſtuck through the 
Kaud of the ctiniinal fixed on a table, in which agony and attitude he was 
to continue, till he had freed himſelf by cutting off his hand, © © 


of 0 This cliff is called by the Welſh Craig-y-llam, which is ſaid to bguify the rock of the 
leap. 


. 8 inaccu- 


If this really! wasdmongthis inſtitutions, it ſeems to have been 


that a priſoner defiring the executioner to ſhake hands with him before 
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Inaccurate. account of the Spartan cuſtoms or manners yl, s 
their inſtitutions were of a moſt forbidding nature to a ſtranger, 
ho would not therefore. lire with them and as the Spartans 
themſelves were, by their laws, obliged to be illiterate; we can- 
not receive any information upon this head from a Spartan writer. 
I ſhould therefore ſuppoſe that this approbation of larceny hath 
been miſunderſtood, from an encouragement given by their 
tegiſlator to make depredations upon the neighbouring fates | 2], 
which tended: to keep up their perpetual wars, and martial diſ- 
Poſition:: as for a theft: at home between Spartan and Spartan, 
Lycurgus had taken care that Dos ſhould be nothing to A. 


11 tc 
=> 


+ Tit 1 4 


LI Xenophon indeed hath dk an expreſs treatiſe, which i is entitled 
Fan but the diſtance of time between him and Lycurgys 
, muſt. have made the traditions. and account of the Spartan laws very 
little to be depended upon, as Lycurgus is ſaid hy Plutarch to have lived 

in the firſt Qympiad, l Xenophon. | is ſuppoſe. to have flouriſhed i in 
(the gath. i i | 

Another reaſon that zavalidates the reflimony of 1 — | A that his 
treatife upon the Lacedæmonian inſtitutions. is followed by another on 
thoſe af the Athenians, which (with the pique of a baniſhed citizen) he 
endeavours to repreſent as inferior. Allowing however what he ſays with 
regard to the permiſſion of larceny. by Lycurgus, he conſines it to theft 
of victuals, and that by an hungry man : .d in in Aunt ay Vow mae, 
_ EEFTPOLY jOVWY ey GEUTOIG BY cd ——— Feauiſcs, x Nene N epmcey eg d, re- 
Apes emntzpelſag, Ed. Hen. Steph. p. 394. Plutarch likewiſe agrees in 
confining, this, permiſſion to the ſtealing victuala Me: T4 u Twy crνð 
on a J uicoiſcu, Huna woiſig cu errrib e ou org xabeuIeruy, n pa Vas QUART uote. 
. Francofurti,, 1620, vol. i. p. 50. Probably none of theſe ſtrange laws. 
were ever carried into execution, or attended to for. any. time, as was proba- 
bly the caſe of the Sabbatical year amongſt the Jews.. See the Engliſh. 
Tranſlation of Michaelis's Diſſ. on the Sabbatical year. 

[z} 1 have before obſerved, on the fourth oß Henry the Fourth,, that 

4 the civilized, Athenians, were required, by one of their laws, to make de- 


Predat ions twice a yeat upon 228 l W aff Min Sant; . 


, * * F , 
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The Nomans puniſhed this offence in their flaves often with 
your b ee d enge however, were i= © advan from 


| Te? * woe — . eps, . ra es * TR ror 


£39035 © 9 Zul * 

Abegt ot Bedtime of! W 4 55 Val 4 1.7 . 
[a] Dio Call. 1. Alix. p. 477. edi its. e Thus alſo, Lord 

Clarendon, informs us, that the Houſe of Lords, in the time of Charles 


the Second, infiſted upon Belt; privileges Hang act in a bill to puniſh 
wood ſealers, 


F 


Whit 


i hath been OE, 5 very great authority io » the Houſe « of Peers, : 


that the Journals had been examined in vain, with regard to what is con» 
tained in the paſſage T have alluded to from Lord Clarendon. I make 
no doubt after this, that no traces of any thing, relative to this claim 3 
privilege, are to be found in the Journals; but it cannot well be ſup- 
poſed, that Lord Clarendon, a peer, chaneellor, and ſpeaker of the Houſe, 
could have been miſtaken in what he aſſerts, eſpecially as a ſtatute paſſed 
n the fifteenth of Charles the Second, for the puniſhment of wood-ſtealers. 
Tihould 3 imagine, that the lords, who infiſted upon this exemption, were 


afterwards aſhamed of the Point ; ; and chere being no diviſion Probably, 
or queſtion put, it wight occaſioh no entry being made with regard to it 


inthe Journals, But perhaps it will be moſt ſatisfactory here to ſubjoin 


the Whole paſſage alluded to, whence the reader may form his own con 


_ clifions: © © 
„„ When the Houſe of Commons ſent up a bill for the fuppreſtion, or 


<.reformation of many irregularities, and miſdemeanours, which had 


< grown up in the late times of diſerder and ' confuſion, as conventicles 
* and other riotous aſſemblies, wherein there was a neceſſity of ſome 
<c clauſes of power to inferior officers 5 whereby they were qualified to 
« diſcover thoſe tranſactions, which would otherwiſe be concealed ; the 
< lords would be ſure always to inſert ſome proviſo to fave their privi- 
« leges, even in acts which provided for the puniſhment of ſuch crimes, 
* as no perſon of quality could be {uppoſed te be guilty of; as, ſtealing 
« of wood, and ſuch vile treſpaſſes, which took up much time in de- 
date, incenſed the Houſe of Commons, and produced many and 


4 froward debates, in . opt the king thought the peers in the wrong,” 
'Rrr 32 Lord. 
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None of: theſe ĩnſtanges however proves that theſts,” atteniled 


with aggrayating. circumſtances, might not have been puniſhed 


capitallyz though, as with us, What goes by the. general name 
enge 5 might have been er eated with greater indulgence 

to human infirmities, ar even perhaps ſomewhat encouraged by 
a whimſical legiſlator. Nothing can exceed the abſurdity of 
many of Lycurgus's laws ;. except eng the continuing to 170 


of them with commenda tion.. 
I eannot find that any nation ever attempted to adopt the Sf 


Es 1 Gi | 


tan inannets and inſtitutibns, except tlie Lücani, who. inhabite i 


the weſtern. de of that 


part of Italy, which was ancien etitly Wied 


ARES 
* 


12 E 


Magna Greca 7 60 Narque Lucani üſdem leg ibus liberos, ſuos 


quibus et Spartani inſlituere ſoliti erant; quippe ab initio pu- 
« bertatis in fylvis inter paſtores habebantur, fine miniſterio, ſer», 
6 vili, fine, veſte quam induerent, vel cui incubarent, ut Aprimis. 


e aunis duritiæ Fache 
2 rent [8]. 3 
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Journals of the Houſe of (Sk, 5 yl that on the 11h of May, 1662, 
the lords paſſed the bill without any. amendment. This Proves: to. de- 
monſtration, that the objections were given up as being too ridiculous to 
be infiſted upon; for it is impoſlble, that Lord Clarendon could have 
taken notice of the diſputes in the houſe on this abſurd P ren of i 


lege, if no ſuch altercation had really ah d 
Wo Ju uſlin. 1, l 
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THE ach Chapter of theſe ſtatutes regulates the ace 
Ain piraey, or other capital offences committed on the high 
fi," which” the preamble recites to have frequently been com- 
mitted: with impunity , becaule the trial before the admiral, or his 
cominillary, wh log ts the rules of the civil Jaw; which 
requires i el ither [ confeſſion of the. criminal, 07 r proof by ind; 22 


Wn refſes. . The atute after this recital diredts, that ſuch offences. | 


„ 0 


3-4 LJ " 15 


ſhall for the future be tried Y 
eounty, in like form and manner, 8 if the crime had been coin- 
mitted on ſhore. Fan 

I ſhould conceive that this Gatute was jb by 7 en 
as it contains a moſt ſtrong and undeſerved reflection on the 


common law, by inſinu ating * that inaiſferent - Were not 
« required a the” tridl "by the common law, as they are by the 
4 civil law.” It is true, that more exceptions to- the teſtimony 


of witneſſes are allowed by the Roman law Le than by that of 
1 England; 5 


Lel Fan theſe very nice and. minute diſtioQions by the writers on the 
Roman law, Fuller aſſerts, that, in his time, the library of a civilian 
would coſt {-2000, whilſt t that of a common lawyer might be purchaſed, 
for forty. Worthies of England, p. 21. Before the publication of 
Viner's abridgement, the late Mr. Oſborn, bookleller, undertook to- 
furniſh a complete collection of law and equity for C. 120. Our ſtatutes,. 
however, diſqualify. one kind of witneſs, which was allowed by the 
Roman law, as it appears by Cicero's letters, that: thoſe who were in- 
tereſted in the event of the will, expected to atteſt it. See l. Xii. ep. 18. 
and I. xiv. ep. 3. 

By the old French law, the een to the competeney of witneſſes: 
are ſtill more numerous than by that of the Romans. Thus Beaumanoir, 
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England; but they ſeem to be unneceſſarily multiplied, and of 


too refined a nature our 7 . not permit a criminal to 
eee TA BCAM nn 


in his Coutumes de ee 9 Baar et ferfs doivent etre deboute de 
« leur leſnoignage, UE te querele weſt contre ſerf ou contre batar ; meſiau ne 
 * qoit pas etre oi en teſmoignage, car coutume accorde qub ils ſoient deboute 
de la converſation des. autres gens; 'chaus gui ſont u m pain, 21d mn” 
«© pot, ou en men mainburnie, ne doivent pas etre oi en teſmoignage pour 
„moi.“ 48 both the language and orthography of the above citation 
are very ancient, I ſhall Fan ſome of the more unuſual terms, Mg 
ſigniſies a leper ; it 16 ſemetimes in this author written gt and mezl/, 
which agrees with. the ſegſe. of. the word meaſly when applied to tine: 5 
fleſh : ſuch a. difference in the ſpelling of a word will not ſurprize any 
one, who hath happened to read many old authors in any of the modern 
languages. Cbaur qui ſont 4 men pain, et a men pot, on en men main- 
mur nis o, ſignifies het who'eat my bread,” of partie of wy 65 "of ere an. unde ol 
my guardianſhip or government. Of g banc 
This treatiſe of Beaunianoir f is: is complert; md; chaos a rh 
light upon our ancient common law, that it cannot be too much 
recommended to the peruſal of the Engliſh antiquary, hiſtorian, or 
lawyer. He kept the courts of the Comte, de Clermont, and gives an 
account of the cuſtomary Jaws of. Beauygitis, (yhich,js a diſtrift,about, 
for ty miles to, the northward of Faris) aq they prevailed i in the year 128 *, - 
He is conſequently a more ancient author than Littleton, and, to ſpeak 
with all due reverence to this father of our law, perhaps a better writer. 
| Itheed hardly be ſaid, that the cuſtoms of the rwo countries were at this 
time very fimilar, eſpecially of the more northern parts of France; if — 
wanted other proof, the commetitators 00 "the e oldeſt F dan law books ci 
Littleton a as illuſtrating their cuſtoms. e 25 


This word hath the ſame ſignification with mundoburdum, : As uſed by Baluzius; ; Cunning s 
muid- byrd (in the Saxon laws)'is likewiſe tranſlated, Regis Patrociniom: © 
1 Beaumanoir's work was firſt printed at Bourges in 1690, wich de mars * 
Gaſpard Thaumas de la Thaumaſiere, who at the ſame time publiſhed Les Aſſiſes de Jeru- 
ſalem, which contains a moſt complete code of regulations tor the government of the Chriſ- 
tians, whilk in poſſeſſion of that part of Alia, and may, therefore, be 9 to > participus 
of the laws of moſt parts of Europe. 
' © Lord Verulam left a worthy work unfiniſhed concerning the Holy Wat. Fuller. Holy 
"War, p. 240. - The laſs of this is 20 be much regretted, as the laws made by ide Chriſtians 
an Aſia muſt have been neceſſarily conſidered, as an object worthy his attention. M 
4 | * g | b. 
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be convicted, but upon the moſt ſatisfactory evidence, and ſuch 
Proof cannot be expected from what this preamble, by inglics- 
"oſs , ſtyles witneſſes feoraring under improper bias. 

There is a parentheſis of ſome ambiguity likewiſe thrown into 
55 preamble, which relates to the confeſſion of the criminal re- 
*quired by the civil law (© which they will never du without tor- 
4e Zure or. pains ). I will not dwell, however, upon the true 
meaning or conſtruction of this recital; but ſhall only obſerve, 
that the practice of torturing criminals is not ſpoken of with any 
great abhorrenee by the legiſlature; nay, ſeems to be recited as 
allowed to have' been practiſed in this country, in all offences 
tried before the adiniral.” I have, in my obfervations on the 1 Hy 
Latyte 'of Weſtminſter the firſt, endeavoured to prove, that tor- i bY. 


ture, though not frequently uſed, was not abfolutely unknown in 11 
England, fince which ſome additional proofs have occurred. Fi 
13 49 4 in his hiſtory [4 ] aſſerts, that a confeſſion was thus "I 
n W 0 * eee in 1458 2 * Walter Raleigh allo a 
| | 10 -230b ol ˙²ð—ꝛ HotTowlf oft : 5905 1 5 i 

Mr. Houard, ale, a earned advocate of the parliament of Dieppe in 55 
Normandy, hath lately tranſlated Littleton into modern French, to- which 18] 
"he hath ſubjoined an account of Glanvil, Lg 5 and One other of the | of 
Molt ancient writers on our law. 7 9 —_ 

 Amongft x an infinite number of proofs, with regard to the mlt _ \ 5 
"the laws of the two countries, there cannot be a more irrefragable one, ys 
than what! is called the Curtefy of England, by which the huſband (under 1 
eertain circumſtances) claims the Tand- that belonged to his wife, after 1 
Ber death. This is ſuppoſed from the name to be peculiar to-England, | = 
whereas the word curteß i is clearly derived from the French word cour- # ; 
olle te, and it is called cnrieſy of England, to > diſtinguiſh i it | from a very | ; 1 
fimilar right by the Norman law,” ; 9 

[4] P. 3 pp: 

I We find by Corniticius's Rhetorica (wette publited WER Vi j 
"with tlie works of Cicero) that it was an uſual topic of diſpute, what 5 ö 
Kind of credit Was to be given to evidence thus procured; . 4 gueſtio- bell 
— ae items, cum (Smenfrobimus Majores va veri Inveniendi cui "Ip 


\ 
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at his trial mentions, that Kemiſb was thri * . the rack, 
-and; that the keeper of this horrid inſtrument was ſent for, 
which ſeems to prove, beyond all doubt, that this mode 5 
puniſhment had been occaſionally; uſed, otherwiſe there would 
not ee Wet a ORR” 8 be who _ t N dN RL „ 
e NE © Torture 


"= race et bai wi 3 et 7 dolige 0 ci, 9 * quicquid 
4 eint, dicant ; the fame appears, likewiſe, by the 5th book of Quin 
tilian. Biſhop Laud told Felton, that, if he would not confeſs, he muſt 
go to the rack. Felton on this ſaid, «that he might then perhaps accuſe 
the biſhop himſelf whilſt under torture. Whitelock's Labours Re- 
nembered, in the Annals of bis Life. It is difficult to read the following 
ordinance of the King of Sardinig without ſhuddering : Wertira 1Siudice 
e che 1 legretario ſerive tutto quello che reo dira i in tem po del tor- 
2 mento, denotando diſtintamente f 1 cambiamenti ed i moti che dal medeſano 
| 40 4 farams.” Laws“ of the Gl of (Sardinia, 1 Þ- 4 462. Tafin. 172 3. 


„ bates e 
0 'T; 7 7 Lord Coke, i in his 3d k 15 pak ' 46! meitiöntet that "FO 
'brake, in the Tower, was brought i 5 England by the duke of Exeter, 


in the reign, of Henry the Sixth, and condemns the uſe of it. Campion, 


« 
1 8 

h 

4 


a jeſuit, w as put ti the. rack. i in the e of . 1 Camd. 42 
Bs 76-1294, in Gallic Eccleſiaſtical, Hit the 12755 lances. during tl 
— 


ſame reign are mentioned, particularly that of f Francis: Amor fon,“ who 1 was 


eldeſt, ſon. of Jobn 2. brogmprie, #, Juſtice of | Che ter. Vol. l. IL p. 591. « Biſhop 


| Burnet, likewiſe, in his Hiſtory 0 N the Reformation, takes Hotice that 
Ann Aſkew: was tortured at the Tower in the year 1 1546, and that the lord 


chancellor, throwing, off his; gown, drew, the rack, ſo ſeverely, 1 that he 
almoſt tore her body, aſynder, Vol. i. p. 3427, lt hath alſo 2 beep ſug- 


geſted to me, by 3n;authority which I ſhould be Proud ti to mention, that 
it appears by the Cecil papers (publiſhed by Murden) all the duke of 


Norfolk's ſervants were tortured by order of . Elizabeth, and that the 
' fame queen threatened Hayward the hiſtorian with the rack. 1 have been 


informed likewiſe, that there, is ft, Aſhridge, amongit Lord Elleſmere' 
papers, directions, from Q. Elizabeth to the Lord, Prefident of the 
Marches, that tortures ſhould be uſed in dome examination, which he was: or- 
dered to take at Ludlow. Ben Jonſon therefore alludes to an inflance of the 
rack 8. bang threatened in his time: © and, like the Gerinan Lord, when 

. be 
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Torture ſtill continues to be uſed in moſt countries in Europe, 


and amongſt the reſt in France, though honeſt Montaigne hath 
written with great warmth againſt it. Monteſquieu hath like- 
wiſe a ſhort chapter, by which he would mean to condemn it ; 
but it is the moſt fantaſtical in his whole work of the Eſprit des 
laix : the very great abilities and learning, which appear almoſt in 
every other part of it, entitle him, however, to not only 9 
but greater, liberties with his readers. 

The preſent king of Pruſſia hath, to his honour, aboliſhed it 
in his own dominions: La queſtion ſe donne en Allemagne 
aux malfaitures apres quils ſont convaincus, afin d'arracher de 
« Jeur propre bouche Pavey de leurs crimes: elle ſe donne en 
« France pour averer le fait, ou pour decouvrir les complices ; 
« Il y a huit ans que la queſtion eſt abolie en Pruſſe [g]. 


% he. went out of Newgate into the cart, took order to have his arms 
ce ſet up, & . + » . The judges entertained him moſt civilly, diſcourſed 
« with him, offered him the courteſy of the rack ; but he confeſſed,” &c, 
P. 694. ed. 1692. amongſt his © Diſcoveries.” _ 

1 ſhall cloſe theſe additional proofs of the practice of torturing in 
England by an extract from Dalrymple” s Memorials, to which I was 
referred by a moſt · learned and i ingenious friend, to whom 1 have not only 
this obligation. 

After having ſtated the interrogatories (upon which Peacham was 
examined), this indorſement in the hand-writing of Mr. Secretary Win- 
wood follows: 

. Upon theſe interrogatories Pencham this day (Jan. 19, 1614) was 
& examined before torture, in torture, beteveen torture, and after torture; 
cc notwithſtanding nothing could be drawn from him, he perfiſting ill 
« in his obſtinate and inſenſible denials and former anſwer.” Dalrymple, 
Mem. p. 58. Torture was uſed in Scotland ſo late as the year 1690, 
in the caſe of one Payne, being inflicted by the privy council. toe? Goel 


ple's s Mem, of Gr, Br. part il, P: 128. 
[s] Difertation fur les raiſons d. Etablir ou d' abroger les loix, attrib Per 


to the king of Pruſſia. 
SC ee | The 
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The Marquis Beccaria, who ſeems to have adopted me of 
Monteſquieu's ideas, makes uſe of the following argument againſt 
the uſe of torture: The perſon ſuffering this agony either con- 
e feſſes, or not; if he is guilty, and does not acknowledge his 
e crime, he is acquitted when he deſerves death. If the accuſed 
6 jg innocent, he hath been tortured, when the putting him upon 
« his trial was more than ſufficient puniſhment [J.“ 

He likewiſe obſerves that thoſe ſtates of Europe who permit. 
torture in the courſe of civil juſtice, never allow it to be made 
uſe of in their camps, where the martial law takes place. 

Ammianus Marcellinus informs us that the gy ptians ſhewed 
remarkable firmneſs whilſt under the moſt excruciating pain to 
extort a diſcovery from them, . apud eos [ Ægyptos, ] erubcſcit, ſi 
&« quis non inſitiando tributa plurimas i in corpore vibices oſtendat; 
« et nulla tormentorum vis inveniri adhuc potuit, quæ obdurato 
« illius tractũs latroni elicere potuit, ut nomen proprium dicat [7] of 

The 6th chapter ob theſe ſtatutes was intended to promote the 
breed of large and ſtrong horſes, to which there was then a very, 
| particular attention, as appears by ſeveral laws of this reign, 
with the ſame title ; for this purpoſe, it is enacted, that uo one 
ſhall keep a ſtallion which i is not fourteen hands high 1415 Carew: 

(in, 


[4] Dei delitti e delle pene, p. 78 ed, Hab, I 766. 

Iii] L. xx. c. 16. | 

[LI By 33, Hen. VIII. cap. v. (which i is printed at length wy Rory 

the ſame anxiety in the legiſlature.for promoting the breed of large horſes 
appears, and ſome of the regulations are rather ſingular. Every arch- 
biſhop and-duke is obliged under penalties to have ſeven ſtoned trotting” 
horſes for the ſaddle, each of which is to be fourteen hands high at the 
age of three years. There are afterwards.many minute directions with re- 

gard to the number of the ſame kind of horſes, which are to be kept by 

other ranks; and. the loweſt claſs mentioned is that of a ſpiritual per- 
| ſon having benefices to the amount of 100 J. per ann. or a layman, whoſe 

wife ſhall wear any French hood or. bonnet of velvet: ſuch are oblige 
(under the penalty of 201.) to have one trotting ſtone-horſe for the ſaddle. | 


(in his account of Cornwall), ſuppoſes that this law hath been the 
occaſion of loſing a ſmaller and more uſeful horſe, which was 
almoſt peculiar to that county ; whether it ariſes from the ſame 
cauſe I will not pretend to ſay, but it is certain that the Welſh 1 
pony is ſcarcely to be found in the principality at preſent £3 588 ;1 b tl 
may, perhaps, appear to be a whimſical conjecture; but I ſhould 1 
ſuppoſe, that the occaſion of deſiring a ſtronger breed of horſes | 
than the country naturally produced, aroſe from tournaments | 
being in vogue as well as other very expenſive and magnificent 
pageantries in the early part of this reign n]. Beſides this, we þ 
find by 14 and 15 Henry VIII cap, iv, that a great number of 1 


This ſtatute continued in force till the twenty-firſt of James the Firſt, 

which is the moſt comprehenſive act of repeal in the Statute-book. It 
was indeed previouſly altered by 8 Eliz. cap. viii. as to the Iſle of Ely, [894 
Cambridgeſhire, and many other counties, which the preamble recites, 00 
* on account of their rottenneſſe, unfirmneſſe, moiſture, and wateriſhneſſe, N 
« were not able to breed or bear horſes of ſuch a ſize.” 10 
There is an entry in the Journals of the houſe of Lords, which ſhews 0 1 
how much they had this bill at heart: “ Hodie (viz. 15 June) tandem 1 
« JeQa eſt Billa educationis equorum procerioris ſtature, et communi _ 
omnium conſenſu, nemine diſcrepante, expedita.” In the 43d year of 1 
Q. Elizabeth, a bill was propoſed in the ſame houſe, for reſtraining the i | 


ſuper fluous and exceſſive uſe of coaches, which was rejected upon the ſecond 44 
reading. The Lords, however, direct that the attorney-general ſhould 1 
| k 3: 


peruſe the ſtatutes with regard to promoting the breed of horſes, and con - 1 
ſider of ſome proper bill in its room. Journals, November 7, 1601. if 
[7] Yet Mr. Ray, in a diſcourſe on ſeeds and plants, read before the 
Royal Society in 1674, aſſerts, that he had ſeen many horſes in | 9 
Wales that did not exceed fome dogs, and for price were rated at no 7 
more than half a crown, or ten groats, a piece. Birch's Hiſt, R. 8. 
vol. iii. p. 171. 1 

La Sir Thomas More, in the collection of his poems which go under 
the name of Fpigrams, pays his court to the new king, by commending 
both the magnificence of his tournaments, and the good regulations which 
he had introduced with regard to the making this extraordinary amuſe- 


ment more ſafe than it had been. | | 
S112 Engliſh- 
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Engliſhmen went into foreign ſervices Ta], and, as amour was 
ſtill ufed, horſes of ſtrength were abſolutely neceſſary. 

The 10th chapter relates to uſes and wills; and there is a'pro« 
clamation publithed, in ere of it, by Nene in n 
ſame year. 

Lawyers have dwelt itch upon the benefits « or adv 
ariſing from the introduction of 2ſ and truſts. York, one of the 
Judges at the time this act paſſed, ſays, * it is abſurd that I 
« ſhould enfeoff another with my land, and yet claim it againſt 
« my own piftſs].” And in the fame caſe likewiſe the great 
point is agitated, whether a 2% and a truſt is the fame [p], as alſo | 
whether there were either uſes or truſts by the ancient common 
law, | 

The firſt a in which he court of chancery determined upon 
a feoffment to an uſe, ſeems to have been in the 18th of Edward 
the Fourth [y]. A woman made a feoffment before her marriage 
upon certain truſts, and afterwards being under coverture directed 
by her will, that the feoffees ſhould convey an eſtate to her 
huſband in fee. The huſband ſued a ſubpœna againſt the fe- 
offees, in order to take the opinion of the court, whether this 
will was good or not; and it was conſidered as a caſe of ſome 


[n] Paſquier likewiſe takes notice of this. in his Recherches: de la France : 
© Le Roi (ſeil. Francis the Firſt, contemporary of Henry the Eighth) 
te ayant fait une treſve de dix huit mois avec VAnglois, il prit concluſion 
** en ſon conſeil d'aller guerroyer de gayetẽ de coeur l'Allemagne, a la- 
10 quelle entepriſe ſe joignirent de meſme cœur quelques N _REs | 
c Anpleſches.” p. 134. | 

[e] Year Books, Term. Paſch. bs Hen. VIII. 

[p] Roper, in his Life of Sir Thomas More, mentions the reaſons, why 
the judges would not conſider a truſt to be the ſame thing with an uſe. 
p- 25, and ſeq. The term 7rou/te is uſed by the Abbe Mably, in his Ob- 
ſervation on the Hiſtory of France. Grnev. 1765. Sous Ia troufte ou la 


foi du Roi, p. 73. 


[9] Year Book, Term, Mich. rt aq 
2 | ak importance, 
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importance, becauſe ſome of the judges aſſiſted the chancellor. 
One of theſe aſſeſſors ſeemed to think it good in chancery, 
being a court of conſcience ; the other judges, in concurrence with 
the chancellor, agreed, that, as the will was void at common 
- law, it was ſo to be confidered in that court. 
The next caſe is in Michaelmas term, the twenty-firſt of 
Edward the Fourth, when it was attempted to make the feoff- 
ment of an infant, under the age of fifteen, good, after the exe- 
cution of which he conveyed a ſecret truſt to the feoffees by 
parole, This was likewiſe determined to be void, and in Hilary 
term the. fifteenth of Henry the Seventh, it is agreed by the 
judges, that the ce/fuy que uſe hath no right whatſoever to the 
land, but by permiſſion of the feoffees. - 
Theſe caſes are not, indeed, ſuch as will be probably looked after 
by a modern practiſer in a court of equity: they ſhew, however, 
that theſe fide; commiſia, and ingenious inventions, were at firſt 
much diſcountenanced. The preamble to the ſtatute likewiſe 
inveighs much againſt the ill conſequences arifing from them [ ]. 
and therefore, as lawyers ſomewhat technically expreſs it, exe- 


cutes the poſſeſſion to the uſe; or, to ſpeak more intelligibly to a 


common apprehenſion, unites them. It would have been ſtill 
more commendable, perhaps, to have, in many inſtances, abo- 
liſhed them; for why is any one, either in the poſſeſſion or 
transferring of his property, moſt unneceſſarily to make uſe of 
the intervention and name of another? At leaſt, in the greater 


[r] Lord Hardwicke (in Davenport and Oldys, July 17, 1738) ſpeaks | 


thus of this ſtatute, * and by this means a ſtatute made upon great co11/i- 
deration, introduced in a- ſolemn, pompous manner, hath had no other e 

«than to add at moſt three words to a conveyance.” Atkins's Reports, 
p. 561. It is one of the inſtructions to the earl of Suſſex, lord deputy 
of Ireland, that he ſhould introduce a ftatute of uſes. Cox's Hiſtory of 
Ireland, p. 315. The reaſon of which probably was, that the forfeitures 
to the king might not be evaded, 
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$2 OBSERVATIONS ON 


part of worldly tranſactions, this is by no means requiſite; on 
the contrary the bringing ſuch a number of parties before a court, 


in caſe any diſpute ariſes upon ſuch a deed of truſt, is often at- 


tended with infinite inconvenience, As lord Verulam hath an 
elaborate reading on this ſtatute, which ſeems to be much the 
moſt accurate and complete of all his treatiſes on the law; 1 


' ſhall not obtrude any more of my own crude obſervations, but 
refer the reader to this more ſatisfactory authority. 


The latter part of this tenth chapter of the ſtatutes of 
this ſeſſion relates to wills; and as every one for the two laſt 
centuries hath had the power of deviſing his land, it may 
perhaps be thought extraordinary, that this ſhould not have 


been derived from the common law [5], but from an act of patlia - 
ment. The principal reaſon of this I take to ariſe from ſo few 


being capable formerly of writing a will, or having an oppor» 
tunity to procure a perſon ſo qualified, If it is ſaid, that by the 
common law every one had a right thus to diſpoſe of his per- 
ſonal property; the anſwer is, that perſonal eſtate was anciently 
one of thoſe minima, de quibus lex non curat. Beſides this, land, 

in all other inſtances, could not be transferred without the ap- 
e of the king, or the ſuperior lord ; and a fine was paid 
for the obtaining his conſent to ſuch alienation. The will, 
morover, could not be opened, or known, till after the teſtator's 
death; and poſſibly the deviſee was the mortal enemy of the 


feudal lord, who would not permit ſuch a tenant to be impoſed 


upon him, Theſe, or other reaſons, muſt have occaſioned this 
power's not being given to the owner of land by the common 


law, as in moſt other countries le] the ſubject hath this in- 


dulgence, 


[5] There are inſtances in Rymer of the kings of England empower- 
ing particular perſons to make their wills; particularly of Edward the 
Third giving this licence to hisſon the Black prince. | 

[7] By the laws of the Twelve Tables,“ Pater familias utei lecafit 
6 1 per pecuniai tutelaive ſouai — ita jous eſtod.“ There are many regula- 

tions 
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dulgence, which ſeems to be a great ſpur to induſtry, as well as 


a ſecurity of the dutiful behaviour of the relations to him who 


1s inveſted with ſuch a power. 

As wills are often conſtrued. contrary to a fundamental rule, 
viz. that they. are to be expounded agreeably to the intention, the 
teſtator might as well have continued to have had no ſuch. 
power [ul. The reaſon generally given for theſe deciſions is, that. 
precedents of other adjudged caſes muſt be followed, as otherwiſe 


the law will be uncertain,. and advocates will not know how to 
adviſe their clients. The anſwer to this ſeems to be, that there 
cannot be a caſe in point, unleſs the two wills: are conceived. 


in verbis ipfiſſimis, and made by teſtators-in the ſame ſituation as 
well as circumſtances; for it is ſure ſtrange to contend, that the 
will of a-duke and a mechanic can be made with the ſame views.. 
The firſt will probably be a. diſpoſal of pride, the other poſſibly 
of affection; and if the intention of the teſtator is to be fol- 
lowed (which all agree, if it does not contradict a rule of law [x]). 
the ſame words may reaſonably receive a different conſtruction. 

As for the objection, that advocates would not. know how to adviſe 
their clients, if precedents. were not followed, I ſhould think it may 
be ſtill more eaſily anſwered :. the advocate ſhould read the will,, 
and find out the teſtator's intention, without conſidering what 


tions with regard to wills in the Koran; and Herrera mentions, that the 
native Mexicans had this power; ſo that it may be ſaid to prevail as law 
in three parts of the globe. It is difficult to know, in the ancient ordinances- 


collected by Lindenbrog and Baluzius, whether the Germans had this 


privilege or not, as Mabillon obſerves, that in the early ages tetamentum 
ſignified any kind of contract. De Re Dipl. p. 3. See alſo Nouv.. 


Traite de Dipl. vol. i. p. 395+- on diſoit alors, Tefament de donalion, 


1 Teftament de dot, Teftament de liberté, Teſtament de vente, et tant d autres.“ 
[4]; The old form; in which Engliſh wills were drawn 150 years 4805 
was commonly, My will and mind is. 
[a] As if a teſtator. deviſes a perpetuity, which he cannot do by any 
words, though mot clearly expreſſive of his intention, 
6, dͥͤetermina- 
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determinations have been made upon 3 ſimilar words. 
I remember therefore to have heard a learned judge, within theſe 


few years, thank the bar, for not having cited any caſes, as every 


will was to ſtand upon its own bottom, If it would not be 
thought too -preſumptuous, I would venture: ſtill to go further, 
and contend, that the ſame rule ſhould prevail with regard to 
the conſtruction of a deed z nor is it proper to ſuppoſe, that they 
are all drawn with the ſtricteſt accuracy and beſt advice, When 
it is well known, that the greater part are never reviſed, but by 
thoſe whoſe imperfe& knowledge of the law is, perhaps, rather 
productive of more errors, than if the deed was penned by one 
who had not what is called a profeſſi ional education. It is in 


ſhort to ſuppoſe what is contrary to the fact, and as well as every 


one's experience; and an argument built upon ſuch grounds can 


never carry with it, or deſerve, any great weight. 


* . * 


STATUTES 


[ 305 J 


STATUTES MADE AT WESTMINSTER, 


31 Hen. VIII. A. D. 1539. 


HIS ſeſſion of parliament is remarkable, not only for ſome 
of the laws which continue in force, but likewiſe for others 
which were preferred, and rejected, as well as ſome which 
paſſed indeed, but were either repealed, or ſuffered to expire. 
The manuſcript Calendar of the Journals of the houſe of Lords 
begins with this reign, by which it appears, that, in the year 
1539, a bill was preferred to the houſe of Lords, by the lord 
chancellor, concerning huſbands and wives, together with a book 
containing diverſe heads thereon, We have no further ligh 
from the Calendar with regard to this bill, which muſt be 
allowed to have an extraordinary title. I ſhould ſuppoſe, 
however, that the purport of it was to make divorces more 
eaſy; and that the book, which the chancellor brought with him 
to the houſe, was a treatiſe, written by Henry the Eighth, on that 
ſubject. He is well known to have been a man of letters LJ. 


and to have entered the liſts as a polemical divine [x]; his own 


divorce from Catharine of Arragon having therefore raiſed ſo warm 


DD] He was, likewiſe, very muſical. An anthem of his compoſition 
is ſometimes ſung at Chriſt-church cathedral : it is what is called a full 
antbem, without any ſolo part, and the harmony is good. | 

[z] Milton, in his anſwer to the Eikon Bafilike, obſerves, © that kings 
« have gained glorious titles by writing againſt private men, as Henry 
ce the Eighth did by attacking the doctrines of Luther; but that no 
ce private man ever gained honour by writing againſt a king, as not 
« meeting with that force of argument in ſuch l antagoniſts, 
© which to refute, may W to his reputation.“ Political Works, 


vol. i. p. 361. 
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3 OBSERVATIONS ON 


a controverſy, it is probable he had read much upon this par- 
ticular ſubje&; and it muſt have made the deeper impreſſion, 2 
as he was ſo much intercſted in the deciſion of that point. 
The 8th chapter of the ſtatutes of this year enacts, that the 
king, with the advice of his, council, may et forth procla- 
mations, under ſuch penalties as 'he ſhall think proper, pro- 
vided they do not extend to forfeiture of land or life; and, if 
any one leaves the kingdom with intention to avoid a pro- 
ſecution thereon, he is adjudged to be a traitor. This ſtatute is 
moſt properly repealed by the firſt of Edward the Sixth, and 
muſt be allowed to be, perhaps, the moſt unconſtitutional of 
all the tyrannical acts of this reign. The latter part of it is 
ſo ſingular, that it muſt have been occaſioned by an intention 
to iſſue a proclamation, which would have immediately affected 
ſome particular perſon who was on the point of leaving the 
kingdom; I muſt admit, however, that I cannot, from the 
hiſtory of the times, diſcover what perſon was in view. | 
Tuhe 1oth chapter is entituled, For placing of the Lords; and the 
Calendar of that houſe informs us, that it was preſented by the 
lord chancellor, in conſequence of the | king's. ſpecial command. 
Biſhop Burnet, in his Hiſtory of the Reformation, abſerves _ 
ſome miſtakes of Selden with regard to this ſtatute: '' : | 
„There is another act, which but collaterally - belbogd..1 to 
« eccleſiaſtical affairs, and therefore ſhall be) but ſlightly 
touched. It is the act of | the, precedency of, the officers of 
« ſtate, by which the lord vice-gerent has the precedence of all 
« perſons in the kingdom, next the royal family; and on this 
„ muſt make one remark,” which may ſeem very improper 
for one of my profeſſion, eſpecially when it is an animad- 
« verfion on one of the greateſt men that any” age has pro- 
« duced, the moſt learned Mr. Selden. He, in his Tittes of 
Honour, ſays, That this ſtatute was never printed in the 
wy llatute- book, and but incorrectly by another, and that there- 


2 LL fore 
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ee fore he inſerts it literally as it is in the record.“ In which 
< there are two miſtakes. For it is printed in the ſtatute- book 
« that was ſet out in that king's reign, though left out in ſome 
4 later ſtatute-books; and that which he prints is not exactly 
« according to the record. For, as he prints it, the biſhop 
f London is not named in the precedency; which is not 
« according to the parliament- roll, in which the biſhop of 
« London has the precedence next; the archbiſhop of York; 

« and though this is corrected in a poſthumous edition, yet, 
t in that ſet out by himſelf, it is wanting; nor is that omiſ- 
« ſion· among the errors of the preſs, for, though there are 
many of theſe gathered to be amended, this is none of them. 
“This I do not take notice of out of any vanity, or humour 
& of cenſuring a man fo great in all ſorts of learning; but my 
«deſign is only to let ingenious perſons ſee, that they ought 
« not to take things on truſt eaſily, no not from the greateſt 
« authors [a].“ 

The 13th chapter FAT the axe to the root of popery, by the 
diſſolution of monaſteries and abbies. Biſhop Burnet informs 
us, that, previous to this ſtatute, there was a book written 
by one Simon Fiſh, of Gray's-Inn, entitled The ſupplication 
of the beggars, againſt the flrong and idle, which, conſiſting of 
invectives againſt the manners of the clergy, was preſented 
to the king by Anne Boleyn, and had at that time a great 
run, The preamble recites a voluntary and free ſurrender [b 
by the eccleſiaſtical houſes, which I ſhall, without heſitation, 
add to the liſt of ſtatutes which recite falſchoods, Poſfi bly 

Raa WY, 2 Fs 

[a] Tide <2 vol. i. p. 264. Mr. Locke thought the feeling prece- 
dency ſo material, that he hath made it the concluding article of his Re- 
gulations for the government of Carolina. | 

[5] The form of | this ſurrender may be ſeen in Burnet's Hiſtory of 
the Reformation. The reciting it to be voluntary, was inſiſted upon 
from every religious houſe, ** Sciatis nos præfatos abbatem et conven- 

Tt „ 
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this 1s alluded to in the following lines, from a FOO poem 


on Cardinal Woliey : 
4 Through all the lande bs exifed perfurye, 
„And afterward toke away their money 
% Proceedinge moſt tyrannouſlye.” 

It is generally fuppoſed, that this diffolution of monaſteries 
occafioned the provifion for the poor in the latter end of Queen 
Elizabeth's reign, which I ſhould much doubt. In the firſt 
place, I do not find that great numbers of poor are fubfiſted by 
the monaſteries which continue ſtill in the Roman Catholick 
countries, Dr. Ducarel informs us [e], that he paid a particular 
attention to this point in the province of Normandy, and could 
not difcover that the poor had any very conſiderable charity 
or ſupport from the religious houfes. Befides this, the forty- 
third of Elizabeth was near fixty years after the diſſolution; 
and if the poor, at any time, found the difference, it muſt 
have been more ſenſibly felt in the firſt "Ju after this ſtatute 
took place. 

Though the law was not probably attended with that moſt 
inhuman conſequence, the ftarving of the poor; yet I ſhould 
imagine, that it was the occaſion of a great increaſe of law-ſuits. 
Roper, in his Life of Sir Thomas More, .informs us, that though 
ke was an advocate of the greateſt eminence, and in full bufineſs, 
yet he did not by his profeſſion make above four hundred pounds 
per annum; there is a common tradition on the other hand, in 
Weſtminſter-hall, that Sir Edward Coke's gains, at the lat- 
ter end of this century, equalled thoſe of a modern attorney- 


« tum unanimi con ſenſu et affenſu ac fpontanes voluntate dediſſe, &c.. 
Appendix to Widmore's Hiſtory of mm —. P- 211. See 


Blackſtone, Vol. I. p. 478. 8% 
ot Ina Tour gy e. publiſhed. in 175 * 


general 
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general [d]. It is likewiſe ſaid, that the value of the places of 
the prothonotaries of the common pleas, in the reign of Queen 
Elizabeth, were 6000 J. per annum. Theſe facts ſeem indu- 
bitably to prove, that, ſoon after the preſent ſtatute, the buſineſs 
of the courts of Weſtminſter-hall had infinitely increaſed [e. 
The diſſolution of. the monaſteries threw that land into circu- 
lation, which before was unalienably fixed in a religious houſe ; 
and it may. be remarked, that colleges have very few Iaw-ſuits ; 
being flux bodies, they chooſe the immediate dividend, rather 
than wait the event of an expenſive deciſion, 

The compilers of the Parliamentary Hiſtory mention the 
having ſeen an edition of Fabian's Chronicle, in which the word 
Pope is eraſed throughout, and thence ſuppoſe a proclama- 
tion to have iſſued this year, in which it was forbid to uſe that 
odious name. It ſhould, perhaps, be rather attributed to the in- 
diſcreet zeal of ſome enthuſiaſtick reformer. 

Proteſtantiſm hath. been ſo long eſtabliſhed in this country, 
and to its ſo very great improvement, that ane may venture to 


[4] It hath been ſuggeſted to me ſince the firſt edition, that it appears, 
by Lord Verulam's works, he made £.6000 per ann. whilſt in this office. 
Brownlow's profits likewiſe, one af the prothonotaries during the reign 
of Q. Elizabeth, were C. 6000 per ann. I received this account from one 
who had examined Brownlow's books, and who alſo informed me, that 
Brownlow uſed to cloſe the profits of the year with Jaus Dzo—and, 
when they happened to be extraordinary, maxima laus Deo. 

le] If it ſhould be aſked what may have occafioned the preſent de- 
ereaſe of law buſineſs, I ſhould ſuppoſe that it ariſes from the ſtamp. 


duties, and the law being more certain, as well as underſtood upon prin- 


ciples; but chiefly from 200 millions being veſted in the funds, with 
regard to the ſecurity of which no diſpute can ariſe. I ſuppoſe, by this, 
the remaining part of the national debt to belong to foreigners. 

Robert Lord Cromwell, (who died in the reign of Henry the 6th),. 


ſpent: in leſs than half a year 2000 marks in a law-ſuit for the manor of 
Ampthill.—Itinerary of William. of Worceſter, p. 162, Cambr. 1778, 87. 
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mention a ſuppoſed advantage to Chriſtendom, from the great 
influence of the popes in former centuries, without being 
ſuſpected of being tainted with the groſs abſurdity of the popiſh 
doctrines, or 4 wiſh to ſee them re-eſtabliſhed, As Engliſhmen, 
we are, with reaſon, indignant at the ſubmiſſion made by 
King John of his crown and rights to the ſee of Nome; but 
ſtill there was a great uſe to Europe in general, from there being 
a common referee in all national controverſies, who could not 
himſelf ever think of extending his dominions, though he often 
might make a moſt improper uſe of his power as a mediator [ F]- 
The ancients ſeem to have found the ſame convenience in re- 
ferring diſputes, to the oracle at Delphi. | 
Muſt not a Proteſtant then admit, that (when the weaker 
ſtate was oppreſſed by the more powerful, and when there were 
no alliances between the different parts of Europe to ſupport 
each other with a certain number of troops, in caſe of an attack,) 
there was often convenience in appealing to a mediator, 'who by 
the terror of his anathemas might ſay with effect, Your congueſt 
and oppreſſion muſt not extend any further. ] have taken the op- 


[/] The popes have raiſed moſt exorbitant contributions upon the 
different countries of Europe, profeſſing Chriſtianity, by every kind of 
abuſe; but they have ſeldom thought of extending their dominions, and 
the papal territories are not believed at Preſent to be ſo conſiderable as 
they were ſome centuries ago. The intercburſe with the court of Rome 
alſo was certainly the firſt means of civilizing this country, 

Mr. Johnſon obſerves, that the clergy of this kingdom ſuffered. more 
than the laity from the pope, as the laity paid no tax to Rome, but 
Peter-pence, which was as nothing compared to thoſe tenths upon tenths 
which were frequently exacted from the clergy. Preface to the Col- 
lection of Eccleſiaſtical Laws, p. xiii, This and many other hardſhips 
they certainly experienced, and their privileges in counterbalance were 
that they could not be hanged, or corporally puniſhed, by the bands of 
laymen, though they might deſerve it; at leaſt they could not be fo 
treated without the biſhop's conſent. Ibid. P+ ix. 

40 « preſed 


31 HENRY VIII. 5 

& pręſſed under my protettion? and was not England delivered 
from a foreign army in poſſeſſion of the capital, by the inter- 
ceſſion and menaces of the pope [g]? 
The 14th chapter of theſe ſtatutes is entitled, An a# for 
& aboliſhing arverfity of opinions in certain articles concerning the 
« Chriſtian rehgion,” which I ſhould not have obſerved upon, did 


not Grafton in his Chronicle inform Us, that it was called zhe 


Bloody Statute [9]: 


[ſz] The army 'of Lewis, the ſon of Philip of France, who acted not 
barely as an ally of the barons, but openly claimed the crown of 
England. The diſpute between Spain and Portugal, was alſo ſettled by 
the ſame intervention; and, perhaps, the preſent claimants of Poland 
would thus better decide their differences than by any other medium. 

Favin (in the Theatre d' Honneur) gives us part of the ſervice uſed at 
the coronation of the king of France, in which chis title to > the etown of 
Eagan is ſuppoſed t to 5 A VVV 
. „ Otembs, 45 

ee Ita tamen ut regale ſolium, videlicet Saxonum, Merciorum, et Nor- 
10 danhimbrorum ſceptra non deſerat, ut utrorumque PIG debits ſub- 
ec * jefone fultus, Ge.” Fabin, vol. ii. p. 1021. | | 
If this was firſt introduced into the coronation- ſervice when Lewis 
becarhe king of France (as Favin alledges), it is very particular, that the 
word Angli ſhould have been omitted: and though it is to be hoped, the 
kings of England will never be enthroned at Paris, yet no Engliſhman 
ſhould ever allow, that the F rench pretenſions' to the crown of a og 


are equal to our claim on that of France. 


* 

2 * 

(el Grafton's Chron, p. 174. 

91 n PETR] ? F488. : 
' ; 
35 f 8 7 , . ; 
\ 7 1 , ; 
#11.3 - 4 "IT Th * 4 TH: * 
24 4 ; ſ 
5 i 09 454 1 A "RET oF FP f 1 b WHEY Dx I4&3 , + 


STATUTES 


"£8 TEE! 
. 


- 2 2 k : 
— 8 » 5 
- bs 4 
8 ys — 
— * r — + 4% , * 
** * 56. > + 


p * - 1 * 
nn 222 wry ag neo: 1 ew 


; 3 4 
—— 


4 wh = 
«0 
* 
ET — 


— — 
. 


* 
- „ 


rnb 70 24 


| 
Nl 
We | 
3; £8 

* 

tf 4 

1 1 
1 


- 
— - 
"4 4 
„ 


* l N 1 5 * ) "5 . * > — 7 — 8 
9b $2» ? . * 2 5 — wy moet * 0 2 1 — — : 2 2 — — , . 3 
x — 2 — or Pe, 2 S 2 ” + 8 — K — ” 4 : 4 1 2 5 i 2 « by - 3 — 7 * 4 r 
Pi” ITO 75 2 2 * > 5 2 * 8 Rem "4 — 8 . * . * of * o 4 <A Os. * 7 . E * 2 ——— - homey 2 — : 8 2 — — fo. WG. F 2X 2 — > 4 = ICI . q 
A — 2 * a Ly es re ES * 45 1 n Der ah n — — 1 — — — _ Cogn ae te D, A — — . ͤ —— —— ATE En 2. EDD — : = —— IE — — Pot THE a "> — . — 
2 r _—_ TY Mm. — 5 -—__ — > > Wu ” — . _ — n r N 2 oy AR” - c RISES 8 =” Ne * — 2 — * > — —— nd .. oe DE ES, rn ISS IS —— — — — — 8 — 
= 8 - " # : Put: 25 O r 8 + * — 7 wp r 1 — 3 5 8 * — 8 - 2 = SI >, 2% —— — — = - 
. my Ks. 4 I I - — - r — 5 n > "2 7 >; — = e r 5 . — . 9 — ͤ— — YR — a pb. N 0 r — 5 x4 _ 5 — = — — 22 8 
- FIT 4 . - — jy rt Nt ghar ers © 4 2 1 2 > "PE * —— EF it ern oe ni SET — i TIRE 33232 — EBT 4 = _ 4 2 * _ — pans * — — a, 9 —— Baht 6 ö * 3 2 ” 2 — = : - 
- b — * — Ar I 3 . Conn or - Fs as — — — po * * bn Po Lg 6, ag» BOY > ho oe 898 OIRs ED III ͤ KT . WB IE. % note nib op Ee ne - IO BEES. —— AIDEN — T3 na dn —-— y —_— —_— EIS - > +—— LL — 
— — > ; - . : — * „ SA 4 —— n FF c wIuR = So = A N A "4 ol —— — - . EI pen ny « 3 Io ee nd Oo ISI. — —ů — 2 
MS Ps » 1 — — mn —— 8 22 8 hy.) IE Ss 1 3 : = . 1 * r 7" NL DE. : * 2 - Y _ 
2 L 8 9 = 


. L „ 


srærurgs MADE AT WESTMINSTER, 


34 and 35 Hen, VIII. A. D. OS! Y 
HE art chapter of the ſtatutes of this year is levelled POTN 
the ſalſe tranſlation of the Bible by Tindal; and likewiſe 
directs, that the New Teſtament, in Engliſh (7, ſhall not be 
read by women [&], artificers, prentices, Jour neymes, ſerving men 
of the _— 4 'yeomen, or under. 


LI In the year 1539, a proclamation iſſued De Bibliis in oulgari 
edendis, Ames's Hiſtory of Printing, p. 498; and, in the year 1541, 
another proclamation followed, that there ſhould * a Bible in voy 
church. Fab. Chron. 546. 

It may not be improper here to inſert the following ſpirited paſſage 
from Lord Herbert's Life of Henry the Eighth, with regard to the pro- 
priety of ſuch a tranſlation: © For if men ſhould be once perſuaded, 
_ © that they could make their own way to God, and that prayers in their 
** pative and ordinary language might pierce heaven as well as in Latin ; 
«© then, &c.“ p. 498. 

I.] An exception afterwards follows, with regard to a noble woman, 
or gentlewoman, who is Permitted to read the bible zo herſelf alone, but 
not to others. 

Another clauſe permits the chancellor of England, captaines of the 
warres, the king's juſtices, and recorders of towns, not only to read the 
{cripture, but to expound it in any good and virtuous exhortation. See 
the Statute in Raſtal. The reaſon for the exception, in favour of judges 
and recorders, aroſe from its being cuſtomary at this time for theſe ma- 
giſtrates to begin their charges by a text of ſcripture. There were alſo 
then no regimental chaplains; and the duty of preaching therefore fell 
upon the captaines of the warres, whole rank anſwered perhaps to that of 


colonel at preſent, | 
4 77777 The 


OBSERVATIONS, Ke. 513 


The original name of this Tindal was Hitchins [II; he travelled 
mach. in Germany; printed his tranſlation of the New Teſta- 
ment at Antwerp in 1526, and afterwards both the Old and New 
Teſtament at Paris in 1536 [n]. Biſhop Burnet informs us, that 
the oppoſition to this tranſlation aroſe from the convocation [u], 


who, within three years, publiſhed another verſion under their - 


own iuſpection; and yet it is very ſingular that he does not give 
us the names of thoſe who were thus employed by authority [o]. 

It is generally ſuppoſed, that the Engliſh of the Bible hath 
fixed our language, which ſeems to have been too implicitly ad- 
mitted. Surely the modern Engliſh differs much, both in the 


Ii Tanner's Bibl. Whilſt he "Was in Germany, he aſſumed the name 
of Thomas Matthew. | = 

Uu] Ames's Hiftory of Pricing 

[=] There is in Rymer a proclamation in Engliſb of the year 1539, 
which is entituled, De Bibliis in vulgari edendis ex ſupervifione Domini de 
Crunzwell: Tindal had therefore probably neglected proper application 
and reſpe& to the Vicar- general. 

[o] Johnſon, indeed, attributes the firſt publication of the Bible in 
Evgliſh to William Tindal, John Rogers, and Dr. Miles Coverdale, in 
the year 15 35. See the Preface to his Holy David vindicated, Octavo, 
1706. He alſo then gives ſome ſhort account of the lives of theſe three 
tranſlators.” Ibid. Coverdale became afterwards biſhop of Exeter. 

Fabian, in his Chronicle, ſays, that the Bible was: tranſlated into 
Engliſh by one Treviſe of Cornwall, in the reign of Richard the Second. 
There is now in the Muſeum a very fine manuſcript, in vellum, of a 
French tranſlation of the Bible, which was found in the tent of King John 
of France after the battle of Poiftiers* ; and Bullet (in his Memoires de 
1a langue Celtique) mentions a French tranſlation of the Pſalms in the 
king's library, which't is as ancient as the eleventh century. 


* It is lated, in the Memoirs of the Academy of loſcriptions, that the duke of Bedford, | 
whilſt regent of France, purchaſed the Louvre library, collected by Charles the Fourth and 
Fifth of France. See vol. ii. p. 703. This may therefore otherwiſe account for the MY. 
Bible making part of 10 1 of the you of England, elpecially as it is too balky for 
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words uſed as well as phraſeology p], from the tranſlation of 
the Bible, and comes infinitely more near to the Engliſh of the 
legiſlature in their acts [J. I have already obferved theſe to | 
have continued in the maternal tongue (as the ſtatutes of this reign 
frequently term it) from the reign of Richard the Third down 


to the preſent times [7]. 
The a6th chapter of this ſeſſion is s poſſibly the longeſt i in the 
ftatute-book, being divided into 1 9 70 ſections; : 15 we perhaps ex- 
cept a modern land- tax act. 
I The title of it is, An A for certam ordiviances i in the king's do- 
minion and principality of Wales, and contains a moſt complete 
code of regulations for the adminiſtration of juſtice, 'framed with 
ſuch preciſion and accuracy, that no one clauſe of it hath ever 
yet occaſioned a doubt, or required an explanation. Though the 


[p] © If I tranflate a French book into Engliſh, I turn it into Engliſh 
« phraſe, and not into French -Engliſh. 1 fait froid.—1 tranſlate il fait 
10 froid, "tis cold, not it makes cold ; but the Bible is rather tranſlated into 
* Engliſh: words, than Engliſh phraſe. The Hebraiſms are kept, and 
© the phraſe of that language is kept; as for example, he uncovered her 
<« ſhame, which is well enough as long as ſcholars have to do with it; but 
when it comes. amongſt the common people, Lord what jeer do they 
© make of it!” (Selden's Table Talk, article, TE BiBLE). 

This expreſſion is not now jeered at, however, by the common people, 
which ſhews that the language hath in time obtained a ſanity and re- 
verence, with which it was not at firſt received, For ſome other curious 
particulars with regard to the tranſlation of the . ſee the ſame Table 
Talk. 

[q] Villadiego (in his Rete to che Fuero Juſgo) gives us a much 
more extraordinary inſtance of the purity of the Spaniſh language uſed in 
their ancient laws, which he affirms to be more intelligible. than that of : 
other ordinances made ſix hundred years afterwards. 

[r] The Engliſh of the ſtatutes of Richard the Third and Henry the 
Seventh is more pure than thoſe of the reign of Henry the Eighth, which 
ariſes from the preambles of the latter being more igurative 1 in the ex-.. 


pre ſſion. 


Calen dar : 


„ 34 and 35 HENRY VIII. 515 


Calendar of the Journals of the Houſe of Lords begins with 
the firſt year of this reign, yet I cannot find any thing relative 
to this moſt excellent law; and therefore the $1277 dd muſt 
for ever remain ignorant of their greateſt benefactor [=]. 
The ſtatute begins by dividing Wales into twelve ſhires: 
Lord Herbert of Cherbury, in his Life of Henry the Eighth, 
informs us, that before this it confiſted of one hundred and 
forty lordſhips marchers, with jura regalia; and that the great 
view of the legiſlature was to reduce their jarring cuſtoms to 
Wy sf | 
Previous ſteps had been indeed taken to introduce a thorough 
union of laws between the two countries, by ſtatutes which 


ig in the twenty- ſixth year of this king's reign. 
One of theſe [7] moſt particularly injoins, that the j jurors in 
Wales, who are recited to be frequently tampered with, ſhould 


ſs] There were repreſentatives for Wales at this time by the twenty- 
ſeventh of Henry the Eighth, when an act likewiſe paſſed, for ſending two 
members to the Engliſh parliament from Calais. (See Petyt, Mſſ. vol. vi. 
p. 275). The Journals of the Houſe of Commons do not however begin 
till the reign of Edward the Sixth. I find no further mention of this bill 
in the Journals of the Houſe of Lords, which I have lately had an op- 
portunity to examine, but that it was read once on the 24th of February, 
1542, a ſecond time on the 26th, and a third time on the laſt day of 
April. It ſhould ſeem to have taken its riſe in that houſe, as there is no 
entry of its being brought from the Commons. 

I cannot find any light from the Sydney papers with regard to this 
ſtatute, which might naturally be expected, as Sir Henry Sydney was now 
lord prefident of the marches. John Voiſie biſhop of Exeter filled this 
Nation for many years, and continued in that office till the twenty-fifth 


of Henry the Eighth. He is ſaid to have been a very able and learned 


prelate, which might have occaſioned his having thought of at leaſt ſuch 
a plan of union, and perhaps delivering it to his ſucceſſor Rowland Lec 
biſhop. of Coventry, who was lord preſident of the marches at the time 
this ſtatute paſſed, See Powel's Hiltory of Wales, P. 393, et ſeq. 


[. 26 Hen. VIII. cap. iv. 
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not, without leave of the court, be permitted to have either 


meat or drink [a], which ſhews, that for ſome time the trial by 


jury had prevailed in thoſe parts of the principality at leaſt, 
where there had been an opportunity of introducing the Engliſh 
Jaws. It is for this reaſon that the preſent ſtatute continually 
refers to, and approves of, the law as uſed in the maritime coun- 
ties of North- Wales, becauſe Edward the Furſt, and his ſuc- 
cellors, by means of their garriſons in thoſe eqvatith; were the 


Wo The ill effects of a bribe to a jury, by their being better feaſted 
perhaps by the plaintiff than the defendant, are not now apprehended, 
though I am perſuaded this was the cauſe of this injunction; as Sir 
Thomas Smith mentions, that in his time it was uſual for the party, who 
obtained the verdict, to give the jury a dinner. (Commonwealth, p. 75). 


1 muſt admit, however, that Sir Henry Spelman derives this reſtraint 


from an ancient canon, quod de note non &/2 honeſtum judicium exer- 
ce cere.” Rel. Spelm. p. 89. which at the ſame time accounts for the 
jury being denied candles, if the leave of the court is not obtained. We 
now think the regulation a wiſe one, and adhere to it, becauſe it con- 
tributes to the greater diſpatch of buſineſs ; cauſes at this time, however, 
did not hang as they do at preſent : one reaſon for which (amongſt many 
others) aroſe from all witneſſes in civil cauſes being examined by the 
judge, as is ſtill the practice at the crown bar. This information with 
regard to the ancient practice I remember to have heard from an aged 
and eminent ſerjeant, who likewiſe believed the firſt precedent for an ad- 
journment to have been within theſe forty years. Adjournments are, 
by the great diligence and ſpirit of the preſent bench, avoided as much 
as poſſible: if a cauſe, however, laſts more than fixteen hours, it is ridi- 


_ eulous to call it a deciſion, as attention to the evidence cannot be longer 


expected. 
Stiernbook expreſſes himſelf in the beg manner, with regard to 
he confinement of an Engliſh jury: Ad abſolvendum verò vel condem- 
* nandum, in Anglia, neceſſitate compelluntur, atque eoſque famelioi 
« et quaſi captivi includuntur, nemine intromiſſo, donec abſolyerint ſeu 
condemnaverint. De Jure Sueonum et Gothorum vetuſts, "Is, 
1672, cap. iv. p. . 
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better enabled to enforee the eſtabliſhment of the * ordi- 


nances [w]. 

Another ſtatute ſoon followed [x], that no Ve Yeoman may: 
carry with him to a court of juſtice, or place of public reſort, 
any kind of offenſive weapon; which ſhews that there were 
frequently great riots and inſurrections in the principality. 
Major, however, who lived at this time, ſays, that the cuſtom 
of going armed was by no means peculiar to. Wales, In Anglia 
« ad templum, five forum, ſine armis vadit nemo [Y].“ 

But the moſt material regulation previous to this ſtatute is that 
of the 27th ſection of the twenty-ſeventh of Henry the Eighth, ch. 
xxvi. by which it is enacted, that the lord chancellor, immediately 
after the prorogation of the parliament, ſhall iſſue the king's. 
commiſſion, to inquire and ſearch out, by all ways and means, 
all and fingular laws, uſages, and cuſtoms, uſed within the ſaid 
dominion and counties of Wales, and return and certify them to the 
king in council. 

This return, therefore, muſt have been made; though I 
cannot find it in Rymer, and muſt contain many curious par- 
ticulars, upon which the preſent moſt comprehenſive law of 
the thirty - fourth and thirty-fifth of Henry the Eighth was 
undoubtedly framed. Rowland, in his Mona Antiqua, informs 
us,. however, that copies of the proceedings of theſe commiſ- 
fioners were depoſited both in the chamberlain and auditor's 
office of North - Wales; and that Sir William Sh. of Penrhyn 


LI Ne 4776 of the Harleian MA. contains a moſt exact ſurvey, or Cx» 
tent as it Is called, of North- Wales, made in the 26th year of Edward the 
Third; and it is remarkable, that it contains only what relates to the 
counties of Angleſey, Carnarvon, and Merioneth. | 

[x By 26 Hen. VIII. cap. vii 

DL This appears likewiſe 5 the common etymology of the Oh 
Wapentake.. 

— 


id oo 5˙SERVATION S ON 


cauſed them to be tranſcribed by one Fonbyn Gwyn, and that 
they are entituled the Extent of North- Wales. 

I have already ſaid, that this ſtatute is ſo clear, that i it never 
hath” required any parliamentary expoſition or alteration DLZ]. 
much leſs does it want my illuſtrations; as the great lord 
Verulam hath barely abridged ſome of the regulations [a], think- 
ing that 1* ſpoke ſufficiently for themſelves. Mr. Juſtice 


Dodderidge 
pality of Wales, without any bblervations, except that the 
Juſtices of the great ſeſſion have the fame powers with the ancient 
Juſtices in Eyre. He could not mean by this, that the juſtices 


in Eyre had the powers of deciding cauſes iu a court of equity, 
which the juſtices of the great ſeſſion have fo long exerciſed, 
that it cannot be now diſputed. How they originally obtained 
this juriſdiction [7] is rather dark, as in the preſent ſtatute, 


Wr The late ſtatute, with regard to the courts * great ſeſfon, recites 
no ſuch doubt, By 5 Eliz. cap. ix. (che title of which is, “ An act for 
< the puniſhment of ſuch as commit perjury” ” there is a clauſe decla- 
ring, that witneſſes properly ſerved with notice to ap peat before the courts 
of great ſeſſion in Wales, who neglect attending. ſhall be liable to penal- 
ties and damages. This I ſhould apprehend however | to have been un- 
neceſſary: as theſe juriſdictions were conſtituted by parliament with the 
full powers of the ſuperior courts in Weſtminſter-hall, the attendance * 
witneſſes when fummoned ſeems to follow as a —_— OVEN = 

la] Bacon's Law tracts. | f 
lo] Dodderidge ſays, that the Pina held a court of chancery and of 
exchequer at Carnarvon and Carmarthen. P. 3 5. By a manuſctipt of all 
the officers paid by the crown, in tlie firſt year of Qucen Mary, it appears, 
that Roger Vaughan was chancellor of Brecknock, with a fee of 6“. 87. 
but Walter Devereux, viſcount Hereford, was at that time Juſtice. Sir 
John Saliſbury! was likewiſe then chancellor of N orth- Wales, and William 
Cook was Juſtice. So that the offices in that reign were confidered as 
diſtinct, Dr. Harris, in his account of Kent, mentions, that there bath 
been a court of equity 10. mitigate the law, held at Dover, time out of 
miyd. There is likewiſe ſuch a juriſdiction for the counties Palatine. 


6 : which 


ath done the ſame in his account of the prinets 
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which moſt particularly enumerates every officer in the courts of 
law, there is not the leaſt alluſion to any proceedings in Equity. 
By the 37th chapter of the twenty-ſeventh of Henry the 
Eighth, the king is indeed empowered, for the next five years, to 
erect and conſtitute what courts, he ſhall pleaſe; during which time 
he might Poſſibly have inſtituted the courts of equity in 
Wales; but it is ſtill fipgular, that the preſent ſtatute ſhould be 
entirely filent with regard to any ſuch juriſdiction or officer be- 


longing to it. The king had likewiſe power to alter the laws of 


Wales according to bis diſcretion, the aboliſhing of which 
made one of the articles on the part of the Houſe of Commons 
in what was called the Great contract, when James the Firſt 
propoſed giving up the court of wards, &c. in conſideration of 
L. 200, ooo per ann. The repeal of this power accordingly 
followed in the twenty-firſt year of the ſame king's s reign, when 
the lord chancellor dwells upon its being a bill of grace [c]. The 
courts of chancery therefore might have been eſtabliſhed en, 


the year 1535 and 1623. 


Biſhop Godwyn, 1 in his Life of Honey: the e Eighth, 5 1 com- 


mends this ſtatute of union between England and Wales; and 
ſays, that the good effects of it were fully experienced at the 
time he wrote; from theſe W of he ſtrongly preſſes a an 
union of Scotland. 

Henry the Eighth lived to hold two ſelf ions of parliament after 
this; but nothing occurs in the ſtatutes of thoſe years, which 1 is 
deſerving of particular notice or obſervation. 

He began his reign with the greateſt expectations of his peo- 
ple; and in this, according to Biſhop Godwyn, they were not 
deceived in the twelve firſt years, which may be compared to 
the Luinguennium Neronis. He was, in the early parts of his 
life, magnificent and generous; but afterwards his. prevailing : 


[e] See Journals of the Houſe of Looks, July 20,- 16103 and May 26, . 


1614. 
paſſion 
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peſföt ion appears to have been that of tyranny, attended with no 
ſmall degree of cruelty. He was the firſt king of England, who 
was ſtyled metuendiſimus; and no e or ee ever 
equally deſerved the epithet [d]. „ 

He had more learning than ben falls t to 'thi thive of A 
king [e]; and Biſhop Burnet informs us, that he had ſeen many 
ſtatutes if not entirely drawn by him, at leaſt altered or cor- 
rected with his own hand; his pen may, therefore, be ſaid to 
have often been dipped in blood, as every ſeſſion almoſt pro- 
duced new treaſons and felonies. Hollinſhed afferts, that 72000 
criminals were executed during his nn amount nearly 


5 Weil If we are to Netter however the Journals of the Houſe of Lords, 
never was the death of a king more lamented by his ſubjects: « Que 
© mors dici non poteſt quam erat luctuoſa omnibus, et triſtis auditu. 
« Cancelarius verd ipſe vix potuit præ lacrymis effari. Tandem vero, 
ec ſedato fletu, et tefectis animis omnium recordatione principis Edwardi 
« Sexti.” See Journals, January 31, 1547. The almoſt Afiatic venera- 
tion and proſtration, which was ſhewn to this king, appears by an entry 
in the ſame Journals: Ecce Regia Majeſtas purpuream togam induta 
* ſplendide in theatrum (viz. the Houſe of Lords) venit, et per medium 
46 tranſiens, aſſurgentibus omnibus, cum admirabili dignitate in ſolium 
ci aſcendit et reſedit.— Cancellarius dein omnes præſentes admonuit qua- 
« Jem habeant principem, quam bonum, quam ſapientem, quam circum- 
25 * ſpeftum, et per omnia fortunatum; adeo ut in progreſſu orationis 
« quories venerat mentio Regiæ Majeſtatis (id quod ſape accidit) illico 
% ad unum omnes humi ſeſe tantum non proſternerent.“ Journals, 
January 16, 1541. We find, by the ſame authority, that the ſpeaker 
ſometimes dwelt mugn upon his beauty, comparing him to Ab/alom. 

[e] Lord Verulam, in the ſhort ſketch of an intended hiſtory of the reign 
of Henry the Eighth, ſays, that, though his learning was confiderable, 
yet therein he came ſhort of his brother Arthur,” vol. iii. p. 115. 
Eraſmus, likewiſe, in bis Epigrams, alludes to the early knowledge of 
i Prince Arthur: 


4 Præcoqua nec tardam expectat ſapientia pubem, 
5 Praveriit annos indoles ardens ſuos,” 


to 


34 and 35 H E N R I VIII. Ser 


to 2000 a year [V]; whereas he ſays, that, in the latter end of 
Queen Elizabeth's, the number did not exceed 400 [g. I muſt 
own, I cannot but think there is either great exageration in 


the account, or an egregious miſtake in this chronicler, who is 


generally very accurate [%]; for though I believe that the world 
rather improves in point of morality and ſocial duties, from 
centuty to century, yet this is too great a diſproportion in the 
. ee number of e who might be condemned to 


ſuffer * 
We 


[f] videbis ea ſæpe committi quæ ſæpius vindicantur. Pater tuus 
er (ſc. Neronis) plures intra quinquennium culeo inſuit, quam omnibus 
ee ſæculis inſutos accepimus. Putet . 22 innocemtem civitas ; erit. Se- 
net! 

[E] It is not believed that there are 100 criminals executed in a year 
at preſent; and the county of Middleſex furniſhes a conſiderable part of 
them. Brunau, in his treatiſe upon he criminal law of France (printed at 
Paris in 1716), mentions the ſame kind of diſproportion between the 
number of executions at hat time in France, and a century before: I can- 
not, however, but diſtruſt the account given by Hollinſhed. 

If we may believe Fuller, the duke of Alva bragged, at an enter- 
tainment, that he had cauſed 18,000 convicts to be executed. See Ful- 
ler's Prophane State, b. ix. c. xix. | 

[] Hollinfhed ſeems to deſerve this character, notwithſtanding Dr. 
Donne (for the convenience perhaps of the name to fill up the line) hath 
reflected on His verse : 
£8 & ſo tells many a lie, 

«© More than ten Hollinſheds, or Halls, or Stowes.” 
Donne's Saty res. 

i] The milder puniſhment of tranſportation may indeed prevent many 
executions ; but, in the time of Henry the Eighth, there ſeems to have 
been no alternative in capital offences but death, or a very long impriſon- 
ment. Forteſcue, who was chief juſtice in the reign of Henry the Sixth 
(in his treatiſe on Limited Monarchy), gives the following reaſon for the 
number of executions in England, which is rather an extraordinary one 
from the mouth of a great magiſtrate : * More men are hanged 1 in Euglonde 
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We ſhould not dwell, however, . on the blangable: 
part of Henry's character; but conſider, on the other hand, 


if ſome laws may not have paſſed during his reign, which 


may make him deſerve to be mee with zefsituds by 


poſterity. | ir 
They, who conceive ham to V 4 mere wins; + hem ſuppoſed 


- that all the ſtatutes againſt popery (to which we owe both, our 


civil and religious liberties, ever. ſo cloſely | connected) have 
proceeded entirely from a deſire to change one wife for another. 
If this might have had its weight upon particular occaſions, it 
can hardly be conceived, that it was always the ſole motive of 
the ſteps which he took to deliver his kingdom from this moſt 
ignominious thraldom; and it is more becoming thoſe, who 
feel the benefits of ſalutary regulations, to attribute them to 
good than to bad motives, unleſs the proof is nearly irrefraga- 


ble. Whether this merit may, therefore, be allowed to him or 


not, his having united England and Wales, by a wiſe uni- 
formity in their laws, ſhould never be forgotten by the two 
countries, when his tyranny and oppreflions are dwelt upon; 
nor could the Reformation perhaps have been thoroughly 
eſtabliſhed, if the king on the throue bad not had an extraor - 
dinary firmneſs in his diſpoſition. 


* 


e in one year, than in Fraunce in ſeven, becauſe the Engliſbe have better 
hartes: the Scotchmenne likewiſe never dare rob, but only commit lat- 
s Cenies.” p. 99. ä 

It appears, by this citation from Forteſcue, that the open robber was 
in theſe times conſidered as ſpirited and enterprizing, even by a chief 


juſtice of England. 


STATUTES 


STATUTES MADE AT WESTMINSTER, 


r Edw: VI. A. D. 1 547. 
1 HE 12th chapter of the ſtatutes of this ſeſſion repeals moſt 


of the new treaſons and felonies during the reign of Henry 


the Eighth, and recites, That ſubjects ſhould rather obey 


„ from the love of their prince, t than from dread of ſevere 


laws; that as, in tempeſt or winter, one courſe and garment is 


% convenient, and in calm or more warm weather a more liberal 
* caſe, or lighter garments, both may and ought to be fol- 
„ lowed and uſed, ſo it is likewiſe neceſſary to alter the laws 
& according to the times.” 

After this very ſingular preamble, it occurs to the legiſlature, 
that ſome of the offences, which had been made capital by 
Henry the Eighth, were proper to be reſtrained by the ſame 


ſeverity of puniſhment; and therefore they excluded ſuch: as 


ſhall be guilty of murder, houſe- breaking, ſacrilege, robbery, or 
ſtealing of horſes, ge/dings, or mares, from the benefit of clergy. 
This is the clauſe upon which the well-known doubt aroſe whe- 
ther ſtealing a fingle horſe was to be puniſhed with death, and 
which afterwards required an explanatory ſtatute. It ſeems, in- 
deed, rather extraordinary, why this ſhould be claſſed with 
crimes of the blackeſt dye ; but Hollinſhed takes notice that it 
was one of the moſt common offences at this time in a crimt- 
nal calendar. He likewiſe mentions the name of a particular 
thief, who had at once ſixty ſtolen horſes in Eis poſſeſſion ; and 
that, if a buyer would not give him his price, he uſed to ſay, 
« be had given more himſelf, or otherwiſe by Feſus be had ſtolen 
1412 © him.“ 
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6 him.” In the year I 584, ten criminals were executed at 
Smithfield for this crime [4]. ” 

The 10th ſection declares that the killing by at ſhall be 
conſidered as wilful murder in the following words: Provided 
. ** alſo, and be it ordained and enacted by the authority afore- 
e ſaid; that the wilful killing by potſon of any perſon or per- 
« ſons, that at any time hereafter ſha!l be perpetrated, or com- 
„ mitted, ſhall be adjudged, deemed, and taken to be wilful 
murder of malice prepenſed.“ | 

What could have been the occaſion of this very extraordinary 
clauſe muſt naturally be aſked by every one who reads it. Mr. 
Juſtice Foſter, in his Reports [m], hath taken notice of the dif- 
ferent opinions of Coke, Kelyng, and Holt, on this part of the 
law, with none of which he appears to be ſatisfied, though it 
ſhould ſeem to be doubtful whether his own ſolution of the 
difficulty may have been more happy. I ſhall give it in his own 


words : 


] take the true jy of the ſtatute of the Firſt of Edward 
« the Sixth to be this: the twenty-ſecond of Henry the Eighth 
had made wilful poiſoning high treaſon, and had expreſsly ex- 
« cluded the offenders from clergy, and directed that they 
4e ſhould be boiled to death. The Firſt of Edward the Sixth 
& reduced all treaſons to the ancient ſtandard of the twenty- 
fifth of Edward the Third, This was a virtual repeal of the 
e twenty-ſecond of Henry the Eighth ; and ſo in the judgement 
« of the parliament it became neceſſary to make ſome new pro- 
« viſion for the caſe of wilful poiſoning, which undoubtedly 
* deſerved a capital puniſhment ; accordingly, by the roth 
ſection of the act, the offenders are ouſted of clergy. And 
« the 13th enacted, not in affirmance of the common law, as 
10 * Kelyng ſuppoſeth, but by way. of revival of it, that the of- 


1 Stowe's Chron, p. 697. 


| «& fence 
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e fence ſhall from thenceforth be deemed wilful murder of malice 
* prepenſed, and that the offenders ſhall ſuffer and forfeit a as in 
« other caſes of wilful murder of malice prepenſed. 

„The taking away clergy by expreſs words, which is done by 
« the 10th ſection, was, in my opinion, though Coke thinketh 
© otherwiſe, abſolutely neceflary ; becauſe the ſtatutes, which 
% ouſted clergy in the caſe of wilful murder, were made while 
« the offence of wilful poiſoning did not fall under the denomi- 
„ nation of murder, but of high treaſon, in which the crime of 
„ murder was merged: and, Rs Hpand thoſe ſtatutes could 
not reach the offence of wilful poiſoning.” 

The ſtatute of the twenty-ſecond of Henry the Eighth, 45 
luded to by Mr. Juſtice Foſter, is printed at length in Raſtal's 
edition; and by the preamble it appears, that one John Rooſe, 
a cook, had poiſoned ſeventeen perſons of the biſhop of Ro- 


cheſter's family, two of which died. John Rooſe, therefore, 


| by a retroſpective law, is made guilty of high treaſon, and he 
is ordered to be thrown into boiling water, the idea of which 
new puniſhment poſhbly aroſe from Rooſe s having been a 


cook [u]. . 
Shocking 


= He threw the poiſon into a pot of gruel, which was prepared not 


only for the biſhop of Rocheſter's family, but the poor of the pariſh, fo 
that it might have been nearly large enough for his execution. There 
is another inſtance of a retroſpective ſtatute to puniſh a murderer, in the 
ſecond and third year of Philip and Mary, which 1s publiſhed likewiſe at 
length by Raſtal. The preamble is a very long one, and recites a mali- 
cious and groundleſs appeal of robbery by one Bennet againſt Giles 
Rvyfford, on which Rufford having been acquitted, and having afterwards 
convicted Bennet for the malicious proſecution, the latter not only paid 
40/1. to two men for the actual murder of Ryford, but likewiſe ſupplied 
them with javelins and a dagger for this diabolical purpoſe. Horrible 
as the offence was, yet Bennet, having been abſent at the time the murder 
was committed, could only be conſidered as acceflary ; and the ſtatute 


of Henry the Eighth, which takes _ the deneft of clergy from mur- 
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Shocking as this crime muſt have been conſidered by the le- 
giſlature, yet it was not thought proper to confound” it with 
the offence of treaſon; the ſtatute of Henry the Eighth is there- 
fore repealed; but could it poſſibly follow from this, that killing 
by poiſon did not continue a murder by the common law ? and, if 
a miſdemeanor is made a felony by a ſtatute, which is afterwards 
repealed, does it not continue a miſdemeanor as before ? The 
ſtatute, whilſt it continues in force, ſuperſedes, indeed, the 
common law; but, when it is repealed, the common lar is of 
courſe reſtored. 

Perhaps, the trueſt reaſon and ſolution of theſe difficulties is 
the great ignorance of the propoſer of this law, of which there 
are not wanting very ſufficient proofs in other clauſes of the 
ſtatute. I have already mentioned part of the preamble, which 
is even ridiculous; and the inſertion of mares or geldings after 
horſes is another proof of this inability ; as, for the ſame reaſon, 
a doubt might be raiſed, whether, if a ſtatute makes the mur- 
der of a man felony, it- might not be ſufficiently declared whe- 
ther it extended to that of a woman, or an eunuch, I am ſorry 
to find, after this, that the preſent bill was referred by the Houſe 
of Lords to Maſter Hales a ſerjeant at law [9], and that 1 it was read 
no leſs than four times in that houſe (9]- 


8 not having made mention of the 8 according to the too 
great mildneſs in the common law, Bennet was entitled to this privilege, 
which therefore the ſtatute deprives him of in caſe he is convicted. I 
have ventured to call this too great mildneſs in the law of England, be- 
cauſe in treaſon, which is a ſtill higher offence, there is no ſuch thing 
as an acceſſary; and, in the above caſe of Bennet, there can be no doubt 
of his having been equally culpable with thoſe who actually committed 
the murder. The 4 and 5 Philip and Mary, cap. iv. very properly 
therefore takes away this privilege from accęſſaries before the fact in 
murder, and many other offences; as do likewiſe more recent ſtatutes, 
which have gone ſtill further. 
(o] Journals of the Houſe of Lords, November 12, 1 347 


Le] Journals, November 16, 1 547, 
If 


— 
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If I may Pg however, to riſque my conjefture, with 
99 158 to the occaſion of this very ſingular clauſe, it is the fol- 
lowing: , 

It was at this time e a prevailing notion, that what was called 
Bo poi ſon [4] might be given to a perſon, which would in- 
fallibly kill him within a given number of months, or years. 
By our criminal law, if the death of the perſon murdered does 
not enſue. within a year and a day after the ſtroke or ſtab, it 


is not conſidered as murder [r]. The legiſlature might there- 
fore intend, that ſuch poiſoning ſhould have all the conſe- 


quences. of a murder, provided the death enſued within a year 
and a day ; and for that reaſon direQs, that they ſhall ſuffer as 


for a murder of malice prepenſed, though no froke or flab had 
been given [s], as the proof of the death occaſioned by ſo lin- 


2] Shakeſpear alludes to this in his Winter's Tale: 

el would do this, and that with no raſh poiſon ; 
But with a ling'ring dram, that ſhould not work 
& Maliciouſly like poiſon.” 

I ſhould ſuppoſe that the word maliciouſly i is here uſed in the ſenſe it 
bears in the common forms of indictments for murder. Lambard, 
his Topographical Dictionary, mentions, that a girdle, contrived to poi- 
ſon the Dean of York at a diſtance, was burnt in Tothill-Fields. 

[1] By the laws of Bretagne, the death muſt enſue within forty days 


(d'Argentre), and by thoſe of Lucca within thirty; which ſeems to be 


a better rule in favour of the perſon accuſed, as it is believed to be often 
very difficult for a ſurgeon, or phyſician, to ſay, when ſo much time hath 
elapſed, whether the blow was the occaſion of the death or not, eſpecially 
if the bruiſe is inward. The year and day being thought by the legilla- 
ture too diſtant a time, by 2 James I. cap. vii. (commonly called the 
Stabbing act) the death muſt enſue within fix months after the ſtab. 

[] T take this to be the meaning of the maxim in the French law, 
te gel cuide ferir, qui tue.“ Hence alſo, by the ancient laws of Lower 


Germany, “ Si vulnus non appareat, mulcta nulla eſto.” See Stiernhook, 


p. 348. who obſerves, in another part, © verbera, vel vulnera, quatuor- 


_& decim dierum ſpatio præſcripta fuiſſe, p. 382. - 
: | F | gering 
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gering an operation muſt have been attended with infinite dif- 
ficulty. Lord Chief Juſtice Hale for this reaſon informs us, 
that 1 James I. cap. 12. (which makes it felony to kill any 
perſon by the invocation of an evil ſpirit) was occaſioned by there 
being no external appearance of violence which miglit make it 
criminal by the common law, though the offence was ' punithed 
with death by that of the Romans [7]. ATT: 03 
This moſt horrid and atrocious of all' crimes, the murdering 
by poiſon, cannot but alarm every member of ſociety, who, if 


he harbours ſuch a ſuſpicion, muſt be the moſt unhappy of 


wretches ; it fortunately, however, carries with it, from the 
manner of its being perpetrated, its own check. He who, hath 
the diabolical malice to intend the murder of his fellow-crea- 
ture, but half gratifies it, if the perſon killed does not know 
that he receives his death from the hand of his enemy. 

As no human precaution, however, ſhould. be omitted to 
prevent the crime's being perpetrated, it may not, perhaps, 
be improper to adopt the policy of an ancient Scotch ſtatute 
[4], by which it is made high treaſon to bring any poiſon into 


the kingdom [x]. Might it not therefore de adviſable to 
make 


[7] Hit, Pl. Cr. vol. iv. p. 429. 
] Jam. II. Parl. 7. cap. 30. Baynes however (in bis Inſtitutes of the 


criminal law of Scotland) ſays, that this ſtatute i is | conſidered as being in 
deſuetude. Edinburgh, 1730, p. 211. 

[r] It was probably by this chiefly intended to 3 againſt the 
importation of poiſons from Italy, where aſſaſſination, and this kind of 
murder, hath but too much prevailed, I have been often informed, that. 
it is not uncommon in Italy to ſay, upon a man's expreſſing, himſelf with- 


regard to another, from whom he hath- received an injury, 1 wiſh he 


would but drink @ diſh. of. chocolate with me. 
An Italian's revenge may pauſe, but's ne'er forgot.” 


246k Fletcber's Fair Maid of the lon. 
The 1njen ious author of the Memoirs of Perrarch, however, conceives 


that this prej udice againſt the Italians aroſe from two or three ſuppoſed 
murders 


. 


make! it capital, either to! import, of ve nd, ſome kind of poiſons, 


as the chef Pretence for an apothecary* 8 having arſenick in 


his ſhop, which is moſt commonly uſed by the murderer, 
is for the killing of rats, which may be deſtroyed by other me- 
thods; or, at leaſt, ſhould the fale be permitted, but under 
certain reſtriftions ? | 

This is the only ſatute of the ſhort reign of this young king, 
which ſeems to require any illuſtration, There were indeed 
four ſeſſions of parliament, during which ſeveral laws were 
enacted; they rather conſiſt, however, of ſtatutes repealing 
what was done by the parliaments of the preceding reign, than 
make any conſiderable alteration in the common law. As 


for thoſe which relate to the further eſtabliſhment of the Pro- 


teſtant religion, I ſhall refer the reader to Biſhop Burnet's 


Hiſtory of the enen, as they a are a moſt neceſſary part 


of that valuable work. 


Edward was but nine years of age when he came to the WP 


throne, and died before he was ſixteen. It is fortunate for the 
memory of theſe kings and princes deſtined to a throne, that, as 


they cannot offend any party, or faction iu the ſtate, they are 


always repreſented, by thoſe employed in their education, as 
being of a moſt promiſing diſpoſition [y]. By this, [part of 
the commendation due is reflected upon the inſtructors; and, 
when any unpopular act is therefore done in the ſucceeding reign, 
it is always ſuppoſed that the reverſe would have happened, if 
the infant predeceſſor had lived to that time. 

Proofs, however, are not wanting, that Edward had abi- 
lities rather ultra annos, and that he paid a very early attention 


murders of this ſort at Avignon, during the reſidence of the French 


popes at that place. Vol. i. p. 63. Amſt. 1764, 4to. 
[3] Thus Henry, prince of Wales, ſon of James the Firſt, is ſuppoſed 
to have been a moſt Ppromiling prince ; and the duke of Glouceſter, ſon 


of Queen Anne. 
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to the laws which paſſed during his reign. An autograph 


journal, which he kept, is printed in Biſhop | Burnet's Hiſ⸗ ; 
tory of the Reformation, by the original of Which, now in 
the Moſeum, the gradual improvements both. of his underſtand- 
ing and. hand-writing may be ſeen to keep pace from year to 
year: the firſt part is the ſcrawl of a child, which, i is ſeareely 
. | This feng. dee many ſchemes for 1 1 


r 


to every one of which points, MULLET paſſed at the. latter end 
of his reign; in which he may therefore be ſuppoſed to have 
been conſulted by his miniſters. | 1 80 F | 


[z] It appears by the Calendar to the Journals of the Houſe of Lords, 
that the Commons, for a confiderable time, inſiſted that the clauſe in 5 
and 6 Edw. VI. cap. 16. which allows the two chief n to ou Fertaln. 
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un firſt parliament of this reign, during the year 155 3, was 
held at three different ſeflions, in the firſt of which a moſt 
truly conſtitutional ſtatute paſſed, which reduced all treaſons to 
thoſe which were declared to be ſuch by the twenty. fifth of 
Edward the Third. The new treaſons, during the reign of 
Henry the Eighth, were thoſe chiefly intended to be repealed; 

and ſome of the members of this parliament exclaimed with pro- 
per warmth againſt the ſeverity of his laws, faying, they æwere 


more "bloody than Draco' „ 9 8, or N other tyrant in 


"ns 4, NT 


The preaiible 3 to this moſt excellent law is to the ſame purport 
with that of the ſtatute of Edward the Sixth laſt obſerved upon; 


but is ſo much ſuperior in ſtyle, that I ſhall here inſert part of It 


ry the ſake of the compariſon: 18 
1 F otaſmuch as the ſtate of every king and ruler ſtandeth more 


4 aſſuted by the love of the ſubject towards their ſovereigns, than 
© in the dread and fear of laws made with rigorous pains; and 
&« laws alſo juſtly made for the preſervation of the commonweal, 
«without extreme puniſhment or rigour, are more often obeyed 
„and kept, than laws and ſtatutes made with extreme puniſh- 
« ments, &c.“ This is the language of a legiſlator promulgating 
[a] State Trials, vol. i. p · 76. It may be perhaps not improper here 
to mention one or two out of many of theſe tyrannical or ſevere laws. By 
32 Hen. VIII. cap. xxv. it is made high treaſon by word or deed to 


accept, take, judge, or believe, the marriage, between this king and the 
Lady Anne of Cleves, to be good. By 33 Hen. VIII. cap. xiv. it is 


made felony, to declare any falſe prophecy upon occaſion of arms, fields, 
or letters; which ſtatute is printed at length by Raſtal, and the preamble 


2 ins the occaſion of it. 
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his laws with dignity: that of the ſtatute of Edward the Sixth 
is the idle flouriſh, of a rhetquiclathy or rather half- learned ſchool- 
maſter [ö]. 

It is very ſingular, that the firſt marateh, both of the preceding 

and preſent reign, ſhould open with ſuch ſtrong reflexions on the 

| laws and government of Henry the Eighth. This is indeed not 
uncommon when a kingdom hath been diſputed ;. but no ſuch 
inſtance can, perhaps, be found in hiſtory when two. children 
have ſucceeded to a throne which they, received, from their far 
ther ; it therefore ſhews moſt ſtrongly, in what deteſtatian thoſe 
tyrannical ſtatutes were univerſally, held. 

Four years after the paſſing this moſt a law, Sic 
Nicholas Throchmorton often, inſiſted, upon it, in his defence [e]. 
but was little regarded by the court. Staunford, the writer upon 
the pleas of the, crown, had the conduct of this proſecution, as 
king” s ſerjeant, and had been ſtrenuous for this act as a member of 
parliament, though, by the account given of this trial, he appears 
to have entirely forgotten what he had ſo ſtrongly contended for: 
the jury, however, to their great honour, reſpected the law, 
(though the court conſidered it as a dead letter) and acquitted, 

the priſoner. 5 

Between this firſt opening of * Vi queen” 8 reigns. and her mar- 

riage the next year, the tone was much changed; for in. the pre- 


[5] The. language of thi preamble to a ſubſidy granted i in 37 Hen. VII. 
cap. xv. which is printed at length by Raſtal, is ſo ſingular, that it will 
beſt plead my excuſe for here inſerting it: We, the people of this realm, 
e have for the moſt part of us ſo lived under his majcſtie's ſure pro- 
a tection, and yet ſo live, out of all fear and danger, as if there were no 
« warre at all, even as the ſmall fiſhes of the ſea, in the moſt tempeſtuous 
e and ſtormie weather, doe lie quietly under the rock, or bank ſide, and 
& are not moved with the ſurges of the water, nor ſtirred out of their 

quiet place, how ſoever the wind bloweth.“ N 
1 State Trials. 
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amble to the firſt and ſecond of Philip and Mary, cap. x. it is 
recited, That the great mercy and clemency heretofore declared 
« by. the queen's highneſs, in releaſing the penal laws made by 
« her progenitors, had given occaſion. to many Zrazeterous. and 
«© cankered hearts, to ſtir the people to diſobedience.” 

Another ſtatute paſſed in the preſent reign, which hath occaſi- 
oned a very conſiderable alteration in the common law, with re- 
gard to the conviction of criminals [4], by which juſtices of peace 
are directed to take their examinations, which they are to reduce 
into writing within tuo days, and certify them to the next gaol- 
delivery. It ſeems to be generally agreed, that before this ſtatute 


no ſuch examination could have been taken, as it tended to make 


the priſoner charge himſelf. I ſhould doubt much, however, 
whether this was not before practiſed; but as few could read, 
and ſtill fewer could write, neither the juſtice nor his clerk were 
capable of uſing this help to their memory, but proved the con- 
feſſion, perhaps, at a great diſtance of time, and when 1 it was too 
inaccurate to be depended upon. 

T ſhall not have occaſion to obſerve upon any other ſtatutes [e] 
of this reign: as for Philip the Second, he was ſo little ac- 


quainted. 


Id 2 & 3 Philip and Mary, cap. 8. Montaigne ſays ſomewhere, 4 
zuer les gents il faut une clarił bien lumineuſe, et nette. 

le] There is indeed a ſtatute of 1 & 2 Philip and Mary, which relates 
to a very ſingular inconvenience, in Glamorganſhire, of having their lands 
covered with ſea ſands; the law therefore gives powers to the com- 
miſſioners of ſewers to prevent it. The only effectual means, however, 
of ſtopping this prejudice to the adjoining fields, is by encouraging the 
growth of the juncus acutus capitulis ſorghi &, which ſhould not be ſuffered 
to be deſtroyed, as it roo often is. 

« Si quis ſpinas, ſentes, et dumos in promontorio juxta mare occidentale 
& creſcentes eruerit, extirpaverit, aliove modo exciderit, tam ipſe qui de- 
ec lictum hoc admittit quam qui auctoritatem ei accommodavit (9m ſpem 
= gratiæ) præter damni reparationem, furti pœnæ obnoxius erit.“ Leg. 
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quainted: with either our language, or conſtitution, that he 
cannot be ſuppoſed to have interfered greatly in legiſlation. 
With regard to the queen herſelf, ſhe is known to have been a 
moſt unhappy woman, and had ſo many domeſtic concerns, that 
ſhe probably left the direction of her affairs entirely to her mi- 
niſters. Her intentions upon her acceſſion to the throne ſeem! to 
have been good, as appears by the ſtatute of Treaſons; for the 


latter part of her reign, her confeſſors ſhould chiefly anſwer. 


Fuller mentions a ſaying of this queen which does db bos 


much -honour not to be here inſerted, as it is a ſtrong proof of 
an humane diſpoſition. “It was the charge of Queen Mary 


to Judge Morgan, Chief Juſtice of the Common Pleas, that, 
e notwithſtanding - the od errour amongſt judges did not admit 
&« any aduocate to ſpeak, her majeſty being party; yet that her 


40 highneſs's pleaſure was, that whatſoever could be e pee in 


6 the favour of the 02 ſhould be admitted, and heard mg Þ< 


Dan. lib. vi. cap. xvii. art. 29. 1 would not be underſtood, 3 
to recommend the making this offence ſo penal, though it is attended 
with very bad conſequences to thoſe who have lands near a ſandy beach. 
We have an account, in the Philoſophical Tranſactions, of infinite 
damage happening at Lakenheath in Norfolk, by a ſand-flood, as it is 
termed, which was topped at laſt by ſome furze hedges, vol, ii. p 723. 


Anno 1667, The letter is dated from Downham Arenarum in Suffolk. i, 


LJ] Fuller's Holy Staten book iv. . 7. 1 a1 ll, 
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43 Eliz. Cap. i it, . A. D. 1601, 


1 HE ad chapter of the laws of this ſeſſion is the well- 
known ſtatute with regard to the maintenance of the poor. 


* 


9 6258 before obſerved, that theſe regulations could not have 


ariſen from the diſſolution of the monaſteries, as is generally ſup- 
poſed, becauſe ſixty years had intervened; and if the poor were 
at any time diſtreſſed by there being no religious houſes, that in- 
convenience muſt have been moſt ſenſibly felt immediately after 
the Reformation took place. Beſides this, though the mo- 
naſteries were numerous in England, yet it is impoſſible to ſup- 


Pole they were ſo equally diſperſed, that in all parts of the coun- 


try the poor could be ſubſiſted by their charity, en ever ſo 
extenfive and unbounded [g. 

The 5th chapter of the fourteenth year of this queen [+] had 
directed, that aſſeſſments ſhould be made in every pariſh for the relief 


of Poe 5 This ſtatute 1 18 14 at length in Raſtal, and con- 


[2] Hues Morry/on (who wrote about this time) ſ W . of the ſub- 


ſiſtence of the poor by monaſteries, and what was called the hoſpitality 


of the gentry: © Neither am I moved with the vulgar opinion preferring 
« old times to ours, becauſe it is apparent that the cloyſters of monkes 
& (who ſpoiled all, that they might be beneficial to few) and gentlemen's 
&« houſes (who nouriſhed a rabble of ſervants) lying open to all idle peo- 
e ple for meate and drinke, were cauſe of ag ill than good to the 
% commonwealth.” Part iii. p. 113. 

[2] There are ſtatutes which relate to the poor more early than this 
fourteenth of Elizabeth, which the reader may ſee collected together by 
Dr. Burn, in his Hiſtory of the poors laws, publiſhed in 1764, 12mo, 
who hath likewiſe publiſhed all the A eppes alterations of this tem of. 
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a OBSERVATIONS ON 


ſits of a great number of chapters; it was to continue to the end 
of that parliament, but was probably ſuffered to expire from the 
great ſeverity of this law againſt thoſe who are ſtyled vagabonds. 
If above the age of fourteen, the ſtrolling beggar is to be whip- 
| Ped, and burned through the ear with an hot iron the compaſs of an 
inch; for the ſecond offence, he is to ſuffer, death. Such vaga- 
33862 were indeed moſt ſeverely puniſhed during the reign 
of Henry the Eighth, As ſoon as they had been whipped,. they 
were to receive a ſort of ticket, or permit, from the pariſh- officer, 
which if they could not produce, the puniſhment was to be again 
inflicted by every juſtice, into whoſe hands they might fall [i]. 
| This ſtatute of the fourteenth of Elizabeth was probably oc- 

caſioned by a printed Petition againſi the 'oppreſſors of the poor, 
which Ames mentions to have been diſperſed with conſiderable 
induſtry in the year 1567, and een to have been written 
with great ſpirit 9 VN 

Other cauſes likewiſe concurred, as there had been no foreign 
or civil wars, of any conſequence, for near a century preceding 
this ſtatute, nor was there the preſent drain of the. colonies, by 
which the  mother-country is by many ſyppoſed to be ſo greatly 
depopulated [I]. The conſequence of this muſt neceſſarily have 
been a very great increaſe of people, which there was not ſuffi - 
cient trade or manufactures to employ. Cock, indeed, who 
publiſhed a pamphlet in 1658, aſſerts, population was then ſo 
much dreaded, that a poor man was not permitted to marry till 


[i] See Procl, penes Antiq. Soc. vol. i. p. 82. 

[4] Hiſtory of Printing, p. 272. 

[/] Neither do I find that there had beth i any conſiderable plague for 
nearly half a century; and the diffolution of the religious houſes might 
likewiſe have greatly contributed to the increaſe of the people. Befides 
the drain of the colonies, the garriſons of Gibraltar and Portmahon, as 
well as the regiments ſtationed in Jamaica and the Leeward iſlands, are a 


further cauſe of depopulation at preſent, | 
2 3 the 
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the age of thirty, nor a poor woman till the age of twenty 


five [n]. 

I cannot find in the Jeden of the Houfe of Commons, that 
this moſt important ſtatute occaſioned much debate; and it is 
alſo very remarkable, that there is no preamble to it, fetting 

forth the motives of humanity or policy upon which it was 
propoſed, I have likewiſe lately examined the Journals of the 


Houſe of Lords, but nothing further appears than the common 


entries of its being read three times. Notice is indeed taken at 


the concluſion: of that ſeſſion of parliament, that four lords were 5 


appointed to make the uſual eollection for the poor, which I 
ſuppoſe, upon the paſſing of this law, — of the hoy might 
think ſhould have been dropped. 

It appears by a letter of Mr. Aubrey, the n mry; that this 
ſtatute was at firſt by no means generally carried into execution, 
and particularly in Wiltſhire; nor are the poors latet to this day 
properly executed in ſome counties of North- Wales, _ this 

act moſt expreſsly extends to the principality. | 

Carew, who wrote his account of Cornwall in the ſucceeding 
reign, calls it however the late moſt beneficial flatute, and King 
James, in one of his ſpeeches to Parliament, ſays, © /ook to the 
4e houſes of correction, remember that in the time of Ch. J. Popham 
< there was not a wandering beggar to be found in all Somer- 
« ſetſhire, being his native country [u].“ 

. As 

[nm] This muſt have probably happened during the Protectorate, when 
marriages were ſolemnized before juſtices of the peace, who would not 
ſuffer any additional burthen on their eſtates. Fabian Philips (in a treatiſe 
on Capias's, and proceſs of Ovtlawry) ſpeaks thus of Cock: Mr. 
Charles George Cock, who was ſomething of a common lawyer, bot 
< nothing at all of a civil, and was advanced in the time of the uſurpation 
< to be one of the judges for the probate of Wills.” I find likewiſe by 
an ordinance of the 19th of July, 1659, that he e eee together 
with Dr. John Godolphin, to be judge of the admiralty. 

19 King James's Works, p. 567. There is a tradition that this great 

2 2 2 4 : $. lawyer 
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As the maintenance of the poor is in many pariſhes ain 
with ſuch infinite expence to the landholders, it is not: to.be 
wondered at, if they are perpetually mutmuring againſt this 
ſyſtem of laws. The firſt anſwer, to Which complaint is, that 
the expence in great meaſure ariſes from their o negligence 
in not following the wiſe directions of the ſtatute z and particu- 
larly, as King James adviſes, by not acting 12 the war k- 
houſes, - which is likewiſe injoined by two one 
Charles the Firſt. By an attention of this kind in the ma- 
giſtrates of Cheſter, the poors rates have within theſe 1. | 
years been reduced from eighteen hundred to three hundred 
pounds per annum; and the ſame good conſequences might be 
reaſonably expected elſewhere, from the ſame cate in the ma- 
en ee the poor [o]. iA e e ner yd: c165irgn 3K .: 
4 59811169 © CER TOTS Janne n "FO 4 7 RE | Theſe 
labs and Chief Juſtice had an in his younger days a knight of the 
road. Anthony Wood informs us, that he prevented many notoriousthieves 
and robbers from being, pardoned . by James the Firſt; adding alſo, that 
iche was well acquainted ith), their, ways and , courſes. 1 in, bis, younger 
10 days,” Ath. Oxon, vo . P- 293. He Was much, dreaded by criminals, 
from the ſeverity with which, he pe. ſentence, i it we may believe Dr. 
Donne the fatyriſt: 0 
& With guilty nds let me be worſe ſtun 
4 Than with Ty - ſentence thieves, oy as, ks iſa 
4% Traitor are? | 0.7 VINE OS IE: 2; "Mitts J qt 
Letter to Ben Jonſon, 6 Jan. a Works, p. 197. 
1hould rn from the latter part, that Donne Had been preſent at 
Sir W. Rawleigh's trial, and felt a proper indignation at the treatment 
which that illuſtrious criminal received from the attorney-gentral. It ap- 
pears by other parts of Donne's Works, that he not only honoured Sir 
W. Rawleigh, but believed that Guiana Nan the * Nate; mines 
which he went! in- ech ef. ooh fg 0 
([o] The Ynca Garcilaſſo de la Vega mentions, that ain was no Sk | 
to beſeen in. Peru, which aroſe from laws of the Lucas obliging ehildren 
even of five years old to work for their bread; if any Feruyian was inca- 


rent of labour, be was ſypported by the po blk, 'Theſe are exactly the 
N 4 2 * \ principles 


* * 
1 
62 2X4 2 


” # 
* 


„ 


FF P UIZAIBHETI 40 539 


Theſe laws are eee of from their having oc- 
dcaſioned many li igations, vi ich ſobjection ſeems to be now almoſt 
entirely 'removed}o7Dhe: different ſtatutes, though not ſo clearly? 
penned, perhaps, dag they. ſhould have been, are now moſt 
thoroughly: underſtood ; and t is believed there are not at prefent: 


in the court: of King's bbacts) four queſtions- in a year upon the 
conſtruction of thech f]; to this Dr. Bums valuable treatiſe 


* 


hath likewiſe much contributed. 2605 10 u 
_ The ſtatutes, it is hoped, however, U upon ſuch wiſe and 
humane principles, that they will not eaſily nor haſtily be re- 
pealed. The principles are, that. every: one, capable of workings 
Hall be employed; and that he: wha:is incapable, Hall be relieved and 
ſupported by the pariſh, It ſhould ſeem therefore that a day-la- 


bourer; who hath been induſtrious: whilſt his health and ſtrength 
| permitted, hath as much right, when weakened by old age or. 
ſickneſs, to a certain ſupport, as the worn-out ſoldier has to hid 


7 


Chelfea, or ee hisOrtenwighs . f fal 


fc | 
e on \ which our poors laws are founded, and the authority 16 f near- 
ly irrefragable. The Tnta Garcilaſſo de la Vega was born eight years after 
the conqueſt of em by the Spaniards, and continued at his father's 
houſe in the neighbourhood, of Cuſco till he was one and twenty, when he 
went to Old Spain. He informs the reader (in his Commentaries), that he 
was always particularly Jpquiſitive, with regard to the laws and cuſtoms: 
of the native Peruviaps from whoſe. Yneas he was deſcended. Though 
| theſe were ſoon altered by the Spaniſh conqueſt, yet they continued, du- 
| ring his: ſtay. in the country, to be adhered to by the Peruvians; and he 
poſitively aſſerts, that he never ſaw. but one beggar, who was called, by 
the Spaniards, Label; this poor woman, being very far advanced in years, 
and half mad, was; permitted by. them; to intreat alms. Hanneotanet 
Reales, vol. i. p. 107. Liſboa, 1609. W eee act 
[2h As for the appeals to the Quarter Sli Fons, this; is 4 neceſſary and 
moderate expence to the county ; ag, without, ſuch litigations, no barrifter 
would attend, nor can che county b buſineſs be properly cſperches. NOPE: 


theit)afliſtance, p 
b 22 87 85 * 
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As for that ſupport which may ariſe from voluntary contri- 
butions, it is but a moſt precarious maintenance; and ſuppoſing 
the gentry of a pariſh to be of humane diſpoſitions, which is 
often contradicted by the fact; yet, during minorities, or other 
neceſſary abſence of the men of property, this uncertain ſubſiſt- 
- ence entirely fails. It may be obſerved alſo, that in many pa- 
riſhes of England and Wales there is no 1 of: Fs con- 
ſiderable fortune or eſtate. 

Laus have been enacted in many Une countries, which have = 
puniſhed the idle beggar, and exhorted the rich to extend their 
charity to the poor[g]: but it is peculiar to the humanity of 
England, to have made their e a matter of e and 
neceſſity on the more wealthy. | 

As for the puniſhment of beggars, laws of rigour may "I made 
againſt them; but what man of common feelings for his fellow- 
creature can order him, who intreats his alms, to be laſhed with 
ſtripes, when, perhaps, he m really want the pittance he im- 
Plores LI! v; 

4 None (hich have 3 leaſt to > foe) are fo minute with 
regard to adviſing the relief of the poor as thaſe of the Jews collected 
by Maimanides, in his treatiſe, De Jure Pauperis et Peregrini. I ſhall 
inſtance one or two. of theſe ordinances: ** St pauper aceedat quem non 

s cognoſcunt, dicatque eſario, non inquirant de eo an fraudulentus fit, fed: 
{« ſtatiny dabunt ey quo. paſcatur. Si pauper à te petat eleemoſynam, _ 
cc et nihil fit in manu tuã quod des ei, placabis eum bonis verbis; prohie. 
c bitum enim eft objurgare pauperem, vel uocem attollere- contra ipſum... 
« quoniam cor illus fractum eſt.” Prideaux's Tranſlation, p. 71, 101. 
Oxford, 1679. Nothing can exceed: the true and noble fpizit of huma 
nity, which appears ie every word of the laſt of theſe. injunctions. 

[r]. This relates to the laws of other parts of Europe, which puniſh. 
the beggar with-ſtripes, at the fame time that no certain proviſion is made 
for him: I have befare obſerved; that a foreigner may ſtill want our alms, 
as. he belongs to vo pariſh which is obliged to ſupport him. 


g 


1 {aid 
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The Engliſh ſeem to be confeſſedly the firſt nation of Europe 
in ſcience, arts, and arms; they likewiſe are poſſeſſed of the 
freeſt of conſtitutions, together with the bleſſings conſequential 
to that freedom. If merits in an individual are ſometimes 
ſuppoſed to be rewarded in this world, I do not think it too 
preſumptuous to ſuppoſe, that national virtues may likewiſe 
meet with their bleſſings. England hath, to its peculiar ho- 
nour, not only made their poor free, but hath provided a cer- 
tain eſtabliſhment, to prevent their neceſſities and indigence, 
when they anſe from what the Iaw calls The act of God. Are 
not therefore theſe beneficent and humane attentions to the 
miſeries of our fellow-creatures, the firſt of thoſe poor pleas 
which we are capable of offering, in behalf of our ur imperfections, 
to an all-wiſe and merciful Creator ? 

This ſtatute of the laſt year of Queen Elizabeth i is the only 
law which 1 have had occaſion to remark upon: her reign is 
known to have laſted near half a century; and during this time 
many acts of parliament paſſed, which till continue in force. 

She was undoubtedly a woman of a ſtrong underſtanding, and 
moſt uncontroulable fpirit ; the proper exertion of which, upon: 
the apprehenſion of the Spaniſh. armada, infinitely endeared her 
to her people, as did the favour and protection ſhewn to the 
proteſtant cauſe. Upon moſt other occaſions, however, ſhe was: 
the true daughter of Henry the Eighth, and carried'the prero- 
gative of the crown to ſuch extent, as, poſſibly, involved Charles 
the Firſt in thoſe misfortunes which have rendered: his reign: 
the moſt intereſting and melancholy period in hiſtory. 

I have peruſed her laws with-attention; and, except the ſtatute: 
to prevent fraudulent conveyances, 1 do not find any other of very 
great importance. The ſtatute of the fourteenth of Elizabeth, 
which relates to the poor, was a very oppreſſive law; and: 
as for that of the forty-third, which I have preſumed to com- 
mend ſo highly, it can hardly be aſcribed to the diftates: of. 
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905 humayity [4]: as ſhe ſeems, to have ee fig? aun 
or infirmities, in this. laſt year of her reign. | Ca 


211 


[ The Journals of the Hofe of Lords furniſh us will a web re- 
markable inſtance of this queen's hy poetify, in her reply to a A Ureft 
from both houſes of et to Put in erecutien che ſeritente againſt 
Mary, Queen rof Sets, 1: g. meet 4 

If I ſhould ſay unto you, that I mein not to grant your petition, by 


ce my faith I ſhould ſay unto you more than perhaps I mean; and if 1 


e ſhould ſay unto you, that I mean to grant youy petition, I ſhould then 
& tell you more, than is fit for. you to Know; and thus I mult deliver yon 
a an anſwer anſwerleſſe.“ Journals, November 25, 1586, e e 
© She carried prerogative to ſuch a an extent, that Feen Hale declared, 

in the houſe of cotnmons, © that all we had * Was the queen 's, and ſhe, might 
fate it all zohen "ſhe pleaſed.” Petyt, Mff. vol. N. p. 8. B. Nor e do we 
find that this was denied, or reſented by any ne r 
Demus enim (hoe hodie quoniatm reſponſa tulefut 
FE ug Juridicum, cabalam arcanam qui in pectore ſervant? ?: 
AN = 1 eee ut MY uw At legibus, atque;ſuperſtet,?. “. 

1 Cahaloneride Rep. A x. 
wWho wepte th tremiſe i in his v voyage to Reads. during; the reign. of Quiecn 
Elizabeth, and conſequently ee dene e the HMerpol Hoſe: 
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. HE 8h chapter of the latys of this ſeffior jon is intitled, An 
4 Adio talt'away the benefit of clergy from ſome kind of man- 
agg commonly known by the name of The fabbing abt [e]. 
and recites that ſtabbing and killing men on the ſudden done 
« and committed by 3 inhuman and wicked perſons, in the 
«time of their rage, drunkennefs, hidden diſpleaſure, or other 
4 paſſi jon of the mind, muſt be reſtrained, &c.“ 


This ſtatute is very obſcurely penned, and may be prenounce | 


not to have been drawn by any” very able crown- lawyer C4]. 

is Haid, in Keiliug, to have been intended to prevent a ak 
which at this time Rerum amongſt j juries, that efenſre ve words 
. make a ſtab, in reſentment for fuch” Injury, my man- 


7 ; 7 «x ? « 
Mga! 410 F7 G3 7 2 134 51110. * 


44] There. is a a proclamation * the 2 5th: of, March, 1d Rs of 


James the Firſt, cc. againſt ſteelets,  pocket-daggers, pocket-dagges, and 


a « piſtols, which regites the preſent ſtatute's taking; away the benefit of 


0 elergy, in caſe of flabbing, and the like odious manſlayghters,” Every 
perſon i is forbid. to carry ſuch arms, under pain of impriſonment; and the 


ſame puniſhment 1 is to be inflicted « on the cutler, who ſhall make them. 
- [4] A proviſo follows, that the ſtatute ſhall not extend to any perſon 
who ſhall kill another ſe dfendendo, or by misfortune: theſe caſes do not 


ſtand in need of any ſueh exception, and cannot poſſibly. come within the 


penalties of. any act of parliament... There is another ſtatute of this reign, 
which ſhews very great ignorance, of the common law, though it ſhould 


ſeem that no one but a lawyer could have propoſed the bill; I mean the 


7 James I. cap. xii. which, declare, . that a tradeſman' s books ſhall not be 
produced for him; this never could have been allowed to be evidence in 
any court of law, if n ſuch declaratory ſtatute had paſſed. I ſhould 
ſuppoſe, that 5 Eliz. « cap. vi. (which i is printed: at length by Raſtal) might 
have occaſioned. this ſtatute.” The, title of it is, "Us An a0 againſt ſuch as 
a þ * 
&« ſhall ſell'any. ware for a 5 parel el. zoit bout Teady money. "This law, however, 
only. continued in force ti the PTE of that parliament of Queen Elizabeth. 
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ſlaughter ; and the ſtatute (by its title at leaft) determines ſuch a 
wound in conſequence of rage, drunkenneſs ev], hidden diſplea- 
ſure, or other paſſion of mind, to amount to no greater offence. 
I ſhould hardly conceive, however, that any jury, or judge of 
the time, would have held a ſtab given by a drunken perſon, or 1 
from hidden diſpleaſure, to be any thing elſe in the eye of the 
law but a murder; and therefore I cannot ſuppoſe that the rea- 

ſon aſſigned by e for the Ng of this ſtatute was the 
NT true One. 

1 ſhould rather imagine, as is « ſuppoſed by any that it aroſe 
from the great enmity which. ſubſiſted at this time between the 
Engliſh and Scots, who had followed. James the F irſt in ſhoals on 
his acceſſion to the crown: the Scots were, in reality, foreigners, 
and conſequently not acquainted with o our laws, which this ſtatute 
is, therefore, declaratory of [x. 

What is here conjectured ſcems to receive a ü as 
ſtabbing is the great object of this ſtatute, to which the Engliſh 
never were addicted, nor carried about them a proper weapon 
for: they provoked the Scots, however, by their taunts and re- 
flections, who made uſe of their dirłt, which J apprehend to be 
a kind of ſtilletto. Theſe quarrels frequently ended both in 
ſtabs and duels [ „ as Philip the Second had, during his ſhort 


[ Drunkenneſs, dy 4 JamesT. cap. v. is again recited to be the cauſe | 
4 ſuch ſtabs, as well as other miſdemeanors. 
1 I have before obſerved, that, by the Civil Law, as "Mn as the 
Law of Scotland, there is no ſuch offence as what is with us termed Man- 
laughter : the Scots, therefore, might have apprehended, that, if not con- 
victed of Murder, they ſhould have been acquitted, 
{y] The following lines againſt the Scots v were poſted every where on 
the acceſſion of James the Firſt: 
« They beg our lands, our goods, our lives, 
They (witch our nobles, and lye with our wives, 
They pinch out gentry, and ſend for our benchers, 


we They ſtab our iron, and pi 7 our fencers. 5 
ay 


ſtay i in this country, Fi at the e Spaniſh punQilio [z]. Dryden 


is the firſt writer, perhaps, who takes notice of the rude femplicity 


04 Scotch tune. See his Preface to the Knight's Tale, which 


latter Lad and muſic appears by the plays of this time [a]. 
There 
121 Amongſt Sir Philip Sidney? a ' Sonnets, publined at the end of his 
Arcadia, there is one to the tune of the Spaniſh Song, Se tu, Sennora, no 
dueles de mi; which ſhews, that it was a favourite and well-known air in 
England at that time; ſo that the Spaniſh language, as well as manners, 
had been to a certain degree introduced, at leaſt in the neighbourhood 
of the court, -The Span AY ſeems * to have been i in eſti- 
mation: g 
5 And there is a di for a duke, 2 podrida.“ 
| One of Fletcher's plays. 
As for the Italian ſtyle of compoſition 3 in Mufic, it was probably firſt 
e ee about the year 1616. See Ben Jonſon's Works, p- 598. 


Thoſe, ho ſuppoſe that David Rizzio gave it an earlier vogue in Scot- 


land, ſhould produce the old Italian tunes that bear the leaſt affinity to 
thoſe Scotch airs which are generally aſcribed to him. If they are to be 


found any where, it muſt be in Piedmont, as Rizzio is ſaid! to have been 


a native of that country. 
la! * The blood of our bold youth, which heretofore 


Was ſpent in honourable action, 
ce Or to defend, or to enlarge the kingdom, 
6 Pours out itſelf with prodigal expence 
c Upon our mother's lap, the earth that bred us, 


4 And bleeds for every trifle.“ 
Little French 1 Acti. Scene 1. 


See Aſo Fletcher 8 Knight of the Burning Peſtle, and many others of his 
plays; as well as Ben Jonſon's Alchemiſt, in his character of Gaſtriel, 
or The Angry Boy.. Dyer. | 
I This diſpoſition to duelling was by n no means confined to England ; 

for Mutius printed an Italian treatiſe on this ſubject at Venice, in 1566, 


* which 1 ſhall only give ſome of the heads of the chapters: 
Of all kinds of lies which may be given. 


« Of the lie direct. 
Of the lie hypothetical. 


* Of the lie general. 
| 4 A _ F « Of 
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546. OBSERVATIONS 0 * 


There were many proclamations alſo during; this reign apainſt 


'qvelling, in-one of which the king declares, that we do Proteſt 
on our part, that we will never account of them but as of 


« cOwWaͤrdes.“ 


Fynes Morriſon, who wrote about this time, ſays, e let me 


& adde one thinge of corrupt cuſtome in England, that thoſe 


„who are not growne menne, never have an opinion of their 


s yalour till in their youthe they have gained it with ſome ſin- 


« ole fighte; which done, they ſhall ever after live free fram 


„ quarrels [G].“ It ſhould ſeem. alſo from Livy, that. duelling 


was not ſo entirely e to the a ancients as is generally * 
prehended. | 

Two couſins, Corbis and Oſſua, dipputed with 1 to a prin- 
cipality i in Spain, and each inſiſting upon the deciſion by com- 
bat, quum verbis vellet Sci pio ſedare iras; negatum, id ambo 


cc Of the lie ſpecial. 
& Of the immaterial lie,” 

But perhaps the ſtrongeſt proof of the univerſality of duelling 95. 
matically, is to be inferred from Giannones's mentioning, that Paris de 
Puteo, a Neopolitan advocate, profeſſed chiefly this branch of the law, 
and that he was conſulted upon caſes of this ſort roots to kin from all 


parts of Europe. Vol. iii. P. 482. 


[3] P. 28. A. D. 1668, the king made a declaration bivobncil, that 
he would never pardon a criminal convicted of a duel or tencounter, 
and ordered the declaration to be entered in the Journals of the Houſe 


of Lords. About the ſame time, the duke of Vork preſented a bill 


to prevent duels. Journals of the Houſe of Lords, vol. xii. p. 216, 
et. ſeq. April 6. The king of Sardinia hath declared by one of his 
ordinances, that the duelliſts being his ſubjects ſhall be puniſhed equally, 


5 though they have fought out of his territories. See the Laws of Pied- 


mont, p. 508. Torino, 1723. Folio. It is aid, that duelling is per- 
mitted in a particular ſtreet of Malta; but they muſt put up their ſwords, 
when ordered by a woman, a brielt, or a a Knight. Bridone s Letters. 

5 RIA, 4 ot t dicere 
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2 JAMES I. 5 27 01,6 547 
ce Jjcere communibus cognatis ; nec alium Jeu hominumye, 
6 quam martem, ſe judicem habituros eſſe [e]“. 

The 1 ith chapter 1s entitled, An act 10 reflrain all perſons from 
marriage until their former Wives, and former #uſoands be dead, and 
makes the offence felony. 

The king of Pruſſia hath the following ill gde 6 
tion upon this part of the ſtatute. II y avoit une loie en 
6 Angleterre, qui defendoit la bigamie; un homme fut accuſe 
„d'avoir cinque femmes, et comme la loi ne s expliquoit pas 
66 ſur ce cas, et qu'on Finterprete litteralement, 11 fut mis hors 
« de cour, et de proces [d].“ This miſtake of the royal writer 
probably aroſe from his having heard that it being made felony 
by an a& of parliament to ſteal horſes, it was doubted whether 
the ſtealing one horſe only was within the ſtatute: but though, in 
the conſtruction of a penal law, the leſs number may not be 
included under the greater, yet the reverſe never can follow in 
the conſtruction of any kind of ordinance. 

The criminal convicted of this offence is intitled to his bene- 
fit of clergy, which many have thought he little deſerves. By 
the law of Denmark the crime is capital, as it is alſo by that of 


[e]! Livy, I. xxviii. c. xxi. It appears, likewiſe, by the following 
Arabian maxim, that duels, or at leaſt trials by combat, are not unuſual 
amongſt the Aſiatics: Challenge no man to fight a duel ; but, if thou 
« art challenged, thou muſt anſwer. If he that challenges be unjuſt, 


c and thou juſt, there are hopes, through God's mercy, thou ſhalt gain 


« the victory.” Tranſlation of Aleh's Aphoriſms by Ws from a Ml, 
in the Bodleian library, marked Hunt, N 431. 

[d] Raiſons d'ẽtablir ou d'abroger les loix, p. 396, aſcribed to the 
king of Pruſſia: it was publiſhed in 1751, as a ſupplement to the Me- 
moirs of Brandenburgh. In the thirty-ſeventh of Henry the Eighth, a 
private act paſſed, (with very long recitals) to legitimate the children of 
Sir Ralph Sadler by the wife of one Matthew a labourer, who had not 


been heard of for five years, after very diligent enquiries. See Petyt MT, 


vol. vi. p. 336. 
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548. OBSERVATIONS, 1 
Shboin; which" legitimates the children, if the woman is igno- 
rant of the huſband's former marriage. In Portugal, however, 
it ſhould ſeem, that it is an offence of eccleſiaſtical connuſance, 
as by the liſt of criminats, who were puniſhed at the laſt Auto 
da Fe in October 1765, there are no leſs than ſeven convicts for 
this crime, who are ſentenced to the galleys for five years. 
The moſt ancient law which I can find againſt this offence, . 
is that made at Venice i in the year 1 1288, the penalties of which 
however are not very ſeyere, being only reſtitution of the wife's 
fortune, and a mulct to the tate of the fame amount; except 
in the caſe of the huſband's having induced the ſecond wife to 
marry him by perjury, when he is to | be whipped and baniſh- 


ed LJ. | k 
le] See is Venetian «Struts, Legg) Criminal Br 10. B. Venetil | 
1729. 
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I) ðenty-firſft of JAMES l. 
| Cap. xxvii. TW D. 1623. 


IE title of this ſtatute is, An a8 to prevent the 4 ofreying 

and murdering of baſtard children. 
This hath by many been conſidered as a law of ſeverity, be- 
cauſe it ſubſtitutes preſumption of guilt in the room of actual 
proof againſt the criminal. I ſhould conceive that it aroſe from 


the difficulty of proving the offence againſt the mother, rather 


than an intention to make the bare concealment occaſioned by a 


miftaken ſhame amount to a capital felony. I conclude it muſt 


have frequently happened in theſe proſecutions, that the child 


being found dead (perhaps in the mother's room), ſhe inſiſted 


upon its having been born in that ſtate, of which no witneſs 
being able to prove the contrary, ſhe was of courſe acquitted [/]. 
If the dead child, however, was diſcovered with any apparent 
marks of violence upon it, I ſhould apprehend that this, with 
other circumſtances, might have proved the guilt, even at com- 


FF] The preamble alludes to this difficulty in proving the offence. 

The experiment, of trying whether the lungs of the dead child will float 
in water, is generally admitted as evidence in theſe trials. There is cer- 
tainly ingenuity in the proof, and arguments very properly deduci- 
ble from it in a matter of leſs importance than the life of a criminal. It 


appears by the Seſſions Papers, however, that ſurgeons have One in 


opinion with regard to this point. 
Hanes Morryſon mentions, that whilſt he was at Leipfi ick, a woman 


was delivered of a dead child in the great church, and concealed ir in 
the ruſhes, with which the floors are there ſtrewed, as is the cuitom in 
Wales to this day. This child muſt therefore have been born dead, 


its cries otherwiſe would have alarmed the congregation; but yet a wo- 


man, ſo delivered, in England would be liable to be proſecuted under this 
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mon law, without the intervention of this ſtatute : and I rather 
mention this, as: I ſhould think, no execution ſhould be per- 


mitted, unleſs the criminal, convicted under this act, would 
have been guilty of murder by the common law, as ſhe is other- | 
wiſe to ſuffer merely from the preſumption arifing from the cir- 


cumflances of concealment. If this inference of conjecture is by the 
ſtatute made the offence -itfelf, ſhould it not be encountered by 


another natural, and moſt ſtrong. preſumption in favour of the 


criminal? Is it not extraordinary therefore to ſuppoſe, that the 
mother, at once forgetting every ſenſation of parental fondneſs, 
ſhould be the wilful author of the death of her new-born child, 

which by its cries intreats her protection, and the father of 
which ſhe probably has as great an affection for, às if ſhe had 
a right to call him by the name of huſband ? And are not chil- 
dren born dead every day? Or may not the mother, in the 


agonies of child-birth, be the involuntary occaſion of the infant's 


death ? As for the circumſtance of hiding the body in places 


proper for its concealment, if the death is not received from the 


hands of the mother, it is but a natural conſequence of endea- 
vouring to continue to bear a good character in her neighbour- 
hood... : 2. 
It muft be nad 8 that by the ordinances of ſome 
other parts of Europe, the ſame preſumption from concealing 
the approaching birth is made the offence itſelf, and puniſhed 
capitally, By the Daniſh and Swediſh law, Mulier impudica, 


* quæ ex illegitimo concubitu uterum geſtat, nec hoc ante par- 


te tum aperit, latebras quzrens quo furtim enitatur partum, et 
& deinde abſcondit, percutiatur ſecuri, et in pegmate combura- 


- & tur, non attento prætextu, mortuum, vel ante Juſtum termi- 


num editum fuiſſe FI% 
% Fœmina quæ per impudicitiam prægnans fuerit, et partum 


6 cclayerit, nec uſitata remedia quæ ſibi & partui ſalutaria ſunt 


[g] Leys Suec. de Crim, cap. xvi. : 
— e 


2 JAMES 1. a 551 


« adhibuerit, partum qui non oſtenditur, aut exanimis prodiifle 
« dicitur, conſultò interfecifle præſumitur [h].“ 

The deſtroying of the infant before birth by procuring an 
abortion, is a crime which bears a great affinity to this, and is 
made capital by many though not by that of England [z]. 

& Cicero, 


[] Leg. Dan. lib. vi. cap. vi. art g. . the firſt edition, I have 
had the honour of a communication from a learned judge, whoſe name it 
would have been my higheſt ambition to have been permitted to mention, 
that there is an edict of Henry the Second of France, in the year 1556, to 
the ſame purport : © Ordonnons que toute femme qui ſe trouvera avoir 
« cele, couvert, et occultẽ tant fa groſſeſſe que ſon enfantement, ſans avoir 
% declare l'un ou l'autre, et avoir pris ſuffiſans teſmoignages de la vie ou 
mort de fon enfant lors de Piſſue de ſon ventre, et apres fe trouve 
& Penfant prive du bapteme, et de ſepulture publique, et acoutumee, ſoit 
tc telle femme tenue reputẽe avoir homicide ſon enfant, et pour reparation 
© punie de mort, et du dernier ſupplice, et de telles rigueurs que le cas le 
ce meritera.” Inſtitutes Crim. par Vouglas, Paris, 1757, 4to. p. 532. 
I have likewiſe happened to ſee a long edict publiſhed by the king of 
Pruſſia at Berlin, in 1765, with regard to the murder of baſtard children 


by their mothers, by which it ſhould ſeem that he is endeavouring to 


repair the depopulation of his country by the laſt war. The regulations 
are very minute and particular, and I ſhall only mention the concluſion : 
ce Enfin, pour engager d'autant mieux les perſonnes tombees en faute I 


&« declarer librement leurs groſſeſſes, ſelon le teneur du preſent edict, et 


+ pour prevenir par là de plus grands maux encore: Nous levons, et 
ce aboliflons en meme tems, toutes les peines de quelque ordre qu'elles 
& ſoient, qui ont eu lieu juſqu'ici, contre celles dont il Sagit ; les dẽclarons 
« à Fabri de tout chatiment, et voulons guelles ne ſoient pas meme expoſees 
© gu moindre reproche, ou d la plus legere fietriſure pour ia faute commiſe,” 
[3] It ſhould ſeem however to have been a capital offence in the time 
of Bracton: * Si fir aliquis qui mulierem prægnantem Percuſſerit, vel er 
« yenenum dederit, per quod feceret abortivum; ſi puerperium jam forma- 
«© tum, vel animatum fuerit, facit homicidium.” Poſſibly however Bracton 
only lays: this down from the Roman law (which is not uncommon with 


him), by which, according to a citation from the Digeſts, it is made 


capital. It is TREE extraordinary, that the ſtriking a pregnant woman 
who 
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5532 OBSERVATIONS, &. 
« Cicero, in oratione pro Cluentio, ſeripſit Mileſiam quandam 5 
* mulierem, cum eſſet in Aſia, quod ab hæredibus ſecundis, pe- 
* cania accept partum abegilſet, rei capitalis eſe damnatam [I]; 


and it is likewiſe aſſerted, in the comment on the Couſume re- 
 formee at Normandie, that this crime is 9 with death i in 


— 


moſt parts of Europe [I]. 
James the Firſt affected to be ſtyled and thought the Solomon 


of his age[m]; he therefore had a particular attention to the 
laws which were "OY 19 hir reign. 


It 


who dies afterwards in childbed, ſhould $a been ſuppoſed to be ſo com- 
mon an offence as to conſtitute one of the only three crimes, which the 
great barons in France had the connuſance of within their lordſhips. 

e Bers [a Baron] fiaen ſe terre le murtre, le rat, et Vencis. Rat fi eſt 
ce feme efforcie. Encis ſi eſt feme enceinte quand Pon la eau et eue 
4 meurt de renfant, &c," By 

An ordinance of St. Louis, in the year 1270, cited by Bruſſel. . 
p. 895. : 

[+] Dig. de partu abacto. 5 

LI Vol. i. p. 35. Collier,! in his Eccleſiaſtical Hiſtory, mentions A 
canon, in the time of Edgar, by which a woman who murdered her child, 
vr procured abortion, Was obliged to do penance by a ten years faſt, Vol. i. 
p 188. | 
| Struys gives us an account of a moſt extraordinary cuſtom, which ſeems 
to be peculiar to the inhabitants of the iſland of Madagaſcar, If the 
mother is ill during her pregnancy, the child is deſtroyed as ſoon as it is 
born. Voyages de Struys, p. 21. Amſterdam, 1681. | | 

[Tm] Lord Verulam mentions this king's having ſaid, in a great cauſe of 
zudicature, That ſovereigns ruled by their laws, as God did by the 
_« laws of nature ; and ought as rarely to put in uſe their ſupreme prero- 
c gative as God does his power of working miracles.” If the compari- 
ſon of a finite and infinite Being is not here thought too preſumptuous, 
perhaps no more noble thought was ever delivered by either 217 5 or ma- 
giſtrate. Bacon de Augm. Scient. vol. i. p. 97. edit. of N 

To this I may add, that Sully, who was embaſſador from Files to 


James the Firſt, end is ſuppoſed t. to be the greateſt lateſman, „ as well as 
1 1 © © miniſter 


m his youth, wen he went to Baan in order to bring 
back his queen, it appears, by bis own works, that he ſpettt 
ore time in the Daniſh coutts of Juſtice [j, chan in wan 
N ages deſtined conſort, © . 


Tbnkerencts with Sir Edward Coke, as alfs other eminent 


judges, on the ſubje& of the Englich law, and wanted much to 
preſide in the King's Bench: though Sir Edward Coke prevent- 


ed this for the moſt part, yet, if we may believe Ruftiworth, 
he ny" did attend the cauſe of Sir Thontds Late, and Lady 


Extter le]. | 
Beſides this, we find in eich of his besches im Parliacheft, 


which are known to be his own compoſitions, that he dwells 


much upon the laws which he would recommend to their con- 
ſideration; he therefore not only attended to the ſtatutes of his 


miniſter of that century, ſpeaks highly of the talefits and abilities of this 
king. 

See alſo a warrant very ably drawn, which is printed from the original 
in the king's own hand and very peculiar orthography, which he had 
brought with him from Scotland. State Trials, vol. vii. p. 67. 

This king is alſo much ridiculed for having written a treatiſe on witch- 
craft; but it ſhould be at the ſame time remembered, that Lord Chief 
Juſtice Hale, when the world was more enlighted, perinitied? the exe · 
cution of criminals for this offence. 

J The Daniſh law was at this time comprehended i in one diet code ; 
it is not improbable therefore that he might have peruſed it with atten- 
tion; it is remarkable alſo that three of the ſtatutes of this reign for the 
Puniſhment of criminals agree exactly with the Daniſh ordinances on the 
fame head. His defire of being inſtructed in the Engliſh Law, and having 
had conftrenees thereon, is recited in the preamble to a patent by which 


he appointed two law reporters in the year 1617, with a ſalary of 100 J. 


per ann. Rymer, vol. vii. part iii. p. 29, 


lo] Ruſhw. vol. i. p. 473. This is likewiſe mentioned by „ 
in his Dialogue between a Lawyer and a Philoſopher. | Works, p. * 


* 


ed. 1750. 
4B reign, 


After this, when he became king of England, he had frequent 
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reign, but, in all probability, many of them might take ir 


firſt riſe from his commands to his miniſters. Some laws paſſed, 
which deſerve much to be enforced [p]; nor do I find any one 
vrhich hath the leaſt tendency to extend: the prerogative, or abridge 
the liberties and rights of his ſubjects ;; a negative merit in a king, 

which ſhould weigh in the ſcale, perhaps, againſt many poſi- 


tive ones. It is at preſent a ſort of faſhion to ſuppoſe that this 


n 


king, becauſe he was a pedant; had no real underſtanding, or 

learning : now pedantry is only comparative; and Mr. Hume very 
fairly ſets the ſpeeches of the king in competition with thoſe 
of the ſpeaker in every ſeſſion of parliament, after which be 


e Sent ho tha to FA of the eren 4 be 


41 0 0 p *. 


[7] 1 Jacket cap. xXiii, Xxv. 3 xxx. 3 James 1 cap. xviii. which i 13 
ondon; and the Kitig 
himſelf had contributed liberally to this undertaking, 4 James if cap. i, 
alſon many acts to prevent the increaſe of popety; ; and, Rh, the t twenty- 
firſt of James the Firſt, ch. iii. to reſtrain monopolies ®, which the pre- 


amble recites the king himſelf. to have publiſhed A treatiſe full of zeal 


and warmth againſt, in order to ſuppreſs, this growing evil. . 


2] In the Proceedings of the Houſe of Commons, for the 3 year 1620 


1 (publiſhed from a manuſcript i in the library of Queen's : College, Oxford) : 


the king's ſpeech. for that year to his parliament is followed by that of 
Lord Verulam, which ſeems to be more vitious in the eloquence, if i it 
may deſetve ſuch a name, than that of the king 8. James thought 5 
harangues were ſo much t 10 his. credit, that they were tranſlated into Latin 
by Montague, biſhop of Saliſbury, in order to ſpreal bis tame as an 
orator over Europe, Petyt Mſſ. vol, Q. p. 153. | 

It appears, by the ſame Collection of Mf. that the king ſent a preſent 


* The French lawyers,uſe the ont Monepole in a very ee ſenſe: * treizieme 

5 maniere ſi elt erime de Monopole, ſi comme quand aucun s efforce de faire en up pait, on 

6 ville, aſſemblée des gens, diſant, nous devons etre ainſi faites, et Menez, et devons de tel meflier 

avoir telle franchiſe, et tel gagnage, ny ne devons pour ce Plus ouvrer, et aller ouvrer a telle  heure, 
1 &c. qui chet en tel mes fait, 80 court en crime capital de conſpiration.” Bouteiller, Somme | 


| Rural, P · 172. Paris, 1603. S 19 ene en e n 
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ſame bbleroltde may be made, equally to the king's advau- 

* between the biſhop who writes the pre fatory diſcourſe 

to, the, royal ſpeeches, and the works; themſelves, if it is not 

ſuppoſed- that the, prelate,; acting ke a good courtier; under- 

wrote himſelf. „Auether contemporary. biſhop makes an apology 

. in the prefacau ton a Welſhicverfion of the Bible, for preferring 

| the Deity to his majeſty, after which We. canuot be. ſurprized at 
any inſtance of adulation. | 

What hath greatly tended to this king's nde being con- 

ſidered in ſo low a light, is the notion which prevails, that he 

had not any martial ſpirit, I cannot ſay indeed that I have met 

with any proofs of his being a man of reſolution ; but as for his 

declining the Palatinate war, which he is generally ſo much 

condemned for, he ſeems to deſerve the higheſt praiſes and com- 
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mendation from a nation of Iſlanders. He by this prudent cau- - 114 

tion prevented our being involved in a moſt unneceſſary ex- Þ #41 

' pence, which he would have incurred, however, without the 01 

1 leaſt danger to himſelf in perſon, and conſequently cannot, # | 
of this book to all the northern princes of Europe, who were of the Pro- FI | 

teſtant perſuaſion. It is not unentertaining to obſerve, in their anſwers of | 1 | 

compliment and thanks for the preſent, how each endeavours to infinuate  _ 44 


that he hath read the treatiſe, without poſitively aſſerting it. Petyt Ml. 
vol. liv, p. 342, et ſeq. This book of the king's was much relied upon 
by Wraynham in his defence, for baving petitioned his majeſty to re-hear 
a decree of Lord Verulam. Amongſt other paſſages the following was 
read by the defendant to the court of Star-chamber: If any were 
5 wronged, their complaint ſhould have come to me ; none of you but 
< will confeſs you have a king of a reaſonable underſtandinge.“ State 


Trials, vol. vii. p. 10g. 
Sir A. Weldon (in his Court l Chataier of james the Firſt) ſpeaks 


tins af him yd & He loved good laws, and had made many in his time, 0 | 
e and in his firſt parliament gave way to that Nullum tempus, &c. (mean- | | 4 1} 
ce ing the ſtatute of n which was moſt beneficial to the ſubjeas | | 
“in reſpect of their quiets.“ P. 185. h 3 il. 
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HE reformation of the law hath generally been an object, 


and often the chief glory, of the greateſt reigns; it is 
not, therefore, to be doubted, but that under the preſent auſpi- 


cious one, which hath begun by an act recommended from the 
throne itſelf [a], to perpetuate to this nation the moſt pure ad- 
miniſtration of juſtice, this great point will be, ſooner or r later, 


attended to. 
It is not, however, propoſed by the term reformation, that 


there ſhould be a new arrangement and inſtitute of the whole 
body of the law, as in the time of Fuſtinian, or a Code Frederique, 


which is not to be attempted in this country, where every alte- 
ration, or authoritative promulgation, muſt have the ſanction of 


parliament; . nor, were it practicable, would the propoſer preſume. 
to make any innovation With regard to what is. founded in the: 
deepeſt wiſdom. | : 
They who ridicule the law of England can never have been. 
witneſſes of that conſtant, deliberate, and upright adminiſtration 
of juſtice, which hath prevailed in the different courts of this. 


kiog dom ſince the Revolution, ee the maſt. rational prin- 


eiples. | 


a difference of optnion w the judges of the courts at Weſt⸗ 
minſter von the Mong: t points that. come before them from. 
33 289 1 SIEDS: 4 537 2 
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Will it be ſaid, that the lam is uncertain, hw there'i is hardly 
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year to year? And how few. writs of error are brought from 
their judgements, but for the purpoſe of delay ? 


| Tf this uncertainty 1s not to be objected to the courts of « com- 


mon law, as little can it be imputed to thoſe of equity: nearly 
twenty years of well conſidered decrees, made by the ſame 


moſt conſummate lawyer without reverſal, have now eſtabliſh- 


ed ſo clear, conſiſtent, and beneficial a ſyſtem of equity, that 


ignorance only can 2 51 1 it Narr re yy 8 aut in- 


e Nn 3 F 5 $1 (19 i | * | * 
egaſtun. | | 


TAs an honeſt and impartial dent hath' invariably! been ms 


| object of every court of juſtice, ſince the Revolution, certainty 
i, the law muſt be A neceſſary conſequence II It is in other 


countties, where judges have decided (otcationatly'* at Leaſt) 
from ſelf. intereſted Motives, that fluctuation of opinions hath 
ariſen; but in this iſland, the common. place epigram, or ſatire 
upon bribing A jodge. would loſe its ſting; as even he agaiiit 
whom the cauſe is decided, though he may diſapprove the 


| determination, yet never even ſuſpes the 1 of the md. 


19005 rr 7155 1 83 61 Jon e Hin 


giſtrate, 
The law of Kugland, however, is ſaid to be "artehded with 
delays : it is difficult to anſwer a charge of ſo general a nature; 


but to which of the ſuperior courts: can this be objeRted? 15 if * 


believed that there are no arrears of buſineſs in any olle of x 
them; on the contrary in the King's Bench, where Worte peer 
ag0 this reproach might have been made with propriety, n 
ſuitor ever waits beyond the enſuing term, when Ht receives a 
deciſion not on y ſatis factory to the diſputant parties, but which, * 
from its clearneſs and irreſiſtible force of W. muſt remain 5 


a kind of law land-mark to the Liteft poſterity,” Pitt 0 3 HCG 


G 10:35: nv3Þ 8 


101 It is remarkable, i in the Reports of caſes Aetermined fo ſoon aft ter che. 
Revolution, that the judges continually differed in opinion : : the reato on 


| ſeems obvious, that the law was not then | fixed by: a long courſe of ra- 


_ Hanghand unbiaſſed decifions. 
But 


% 


But Chuidcery! cauſes have remained undecided for twenty 
years and upwards. + This muſt be admitted to have ſometimes 
happened, but cannot be prevented by any new rules of court, 
or alteration of the practice : when cauſes have been ſo long de- 
pending, it generally has been occaſioned by the frequent deaths 
of parties to the ſuit ; and natural juſtice requires, that they, 
who become intereſted in ſuch an event, ſhould have an oppor- 
ON of defending their right. 


When a cauſe is once brought to a hearing, 4 can be 


more expeditious ; the Lord Chancellor, or Maſter of the Rolls, 
ſits five or fix hours in court moſt days of the year, and niue- 
teen ſuits out of twenty receive an immediate determination le]; 


the court of Exchequer, likewiſe aſſiſts, in Wehn this 
branch of buſineſs. 


Thus much hath been ſaid taiodviats the objection, that, 1 


any: alteration, or new arrangement of the law 1 is defi , it 
ſhould be of the moſt extenſive nature. 


The reformation of the Code of ſtatutes, however, fo far 30 
1 n ny þ f and fometimes hogs keg laws, as well as 
CEE 316 ene the 

[9 Beſides his what are generally called telays a are abſolutely effential 
to the liberties of a free country. _ 

*« Quoi qu'en diſent le plus part de nos voyageurs, qui pour avoir vu 
Wen Palfant trois crocheteurs, ou trois autres gens de la lie du peuple, à 
ce Peatour d'vn Kady, etre renvoyez vite, s' en viennent ici crier, O la Belle 
% , Ia courte juſtice! O les honnetes gens, que font tous ces juſticiers la, au 
ce prix des notres | ne prenant pas guide, que fi lun de ces miſerables qui 
20 ſeroit dans le tort, avoit un couple d'ecus, pour corrompre le Kady ou 
60 ſes e ecrivains, et autant pour acheter deux faux temains, 1] pourroit 


8 „ gagher ſon proces.” Bernier's Travels, vol. i. p. 319. 


It is to be hoped, however, that juſtice is bust adminiſtered by the 


Cadis in the kingdom of Algiers, 25 Dr. Shaw informs us that they are 

ſent to Grand Cairo, in order to ſtady (0 Roman law, which hath been 

tranſlated into Arabick. j 

la] It may be ſaid, that an obſolete Wald from which no bad conſe- 
| quences 
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the pn the different acts of parliament which relate to ls | 
ſame ſuhject, into one conſiſtent ſtatute, would be E e 


Many | 


quenees Feat maid, ſhould not be a as it Ss be of 


uſe. to the hiſtorian and the lawyer. This objection would prove, that 
molt of the afis: contained in Raſtal ſhould have continued in force; 
and a ſufficient number of that edition. of the ſtatutes remains for the 
above purpoſes : beſides, every uſeleſs obſolete law, in ſome meaſure, takes 
away from the reverence which is due to thoſe that are more frequently 
enforced. Lord Verulam therefore compares the intermixing obſolete 
ſtatutes; in the ſame Code with thoſe which are often executed, to Me- 
zentius y faſtening dead bodies to the living, * adeo ut leges vivæ, in com- 
plexu mortuarum, perimantur.” “ 

[e] This is ſtrongly recommended by the preamble to 5 Eliz cap. iv. 

It is part alſo of the claim of the houſe of commons, when James the 


Firſt was to have given up the court of wards, for a conſideration of 


200,000 1. per annum. * That his majeſty be petitioned to appoint fone 
« to make a diligent ſurvey. of all the penal ſtatutes of this realm, to the 
« end that ſuch as are olſolete and; unprofitable; may be. repealed, and that, 
& for the better eaſe and certainty of the ſubject, all ſuch as are profitable, 
concerning one matter, may, be reduced into one ſtatute.” Journals of 


the Houſe of Lords, July 23, 1610, 8 Jam. I. 


It appears by Lord Verulam's Works, that, by order of James the Firſt, 
Lord Chief Juſtice Hobart, Mr, Serjeant Finch, Mr. Heneage Finch, Mr. 
Noye, Mr. Hackwell, and Lord Verulam himſelf, were employed for a 


_ conſiderable time in this very undertaking, and that they had made ſome 


progreſs in it. I the rather mention theſe great names, that no lawyer 
may think ſuch a compilement derogatory, or below his dignity. See 
alſo the Preface to Lord Coke's 4th Rep. where he mentions having re- 
ceived ſuch orders from James the Firſt, and which he highly extols. 

Mr. Locle 79th article of the Carolina laws is in the following words: 

« To avoid multiplicity of laws, which by degrees always change. the 
te right foundations of the original government, all acts of parliament 
ee whatſoever ſhall, at the end of a hundred years after their enacting, 
«© reſpectiyely ceaſe, and. determine of, themſelves without any, repeal.” 


Works, vol. iii. p. 674. 
ON An 


A PEN D 1 K. Us. 
Many acts of parliament fortunately, for the moſt part, lie 


rng in the Statute Book, till the ſpleen of individuals calls 
them forth, to the diſgrace of the law, and the diſtreſs of the 
perſon proſecuted. To prove the oppreſſion and vexation which 
may ariſe from them, three or four out of an immenſe number 
need only be mentioned. It is felony [/ ] by 8 Eliz. cap. iii. to 
carry live ſheep out of the kingdom ; and there is no exception of 
the ſtock, which is neceſfary for the freſh proviſions of a ſhip's 
company : upon ſuch an indictment, indeed, both judge and 
jury would probably unite in preventing a. conviction, but the 
_ criminal may be obnoxious to the jury; and, at all events, ſuch a 
_ proſecution ſhould not be ſuffered, 

There are, more particularly, many acts during the reign of 
Henry the Eighth, which call for an immediate repeal, as they 


then began to make regulations relative to trade and agriculture, 


without underſtanding the true principles by which they may 
be promoted: by the 25th of that king, cap. xii. for example, 
it is made penal to keep above 2000 ſheep. The greateſt part 
of half the Welſh counties, and perhaps ſome of the Engliſh, 
is fit for nothing elſe, nor can profitably be converted to ara- 
ble; and yet there was an indictment in Cardiganſbire within 
theſe twelve years upon this obſolete and injudicious ſtatute [g]. 
To compell tillage, ſays the great Lord Verulam, is to ſtrive 


« with nature and utility [5],” 


An opportunity cannot be here omitted of mentioning, that a judicious 
collection of propoſed and rejected acts would have its uſe. 

Cf] It is only felony, indeed, for the ſecond offence ; but the firſt is 
puniſhed with impriſonment, and loſs of the left uand. 

[) By 2 and 3 of Philip and Mary, ch. 1 ii. for every fix ſcore ſheep, a 
milch cow is to be kept, and a calf to be reared, every year. Many a 
land-holder or farmer may ſubject himſelf to ſuch a proſecution, and few 
of them have ever heard of ſuch a parliamentary regulation, 


[3], Lite of Henry the Seventh, p. 73. _ 
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It is ſubmitted, that the laws of Queen Elizabeth, which e en- 
force the going to church under penalties (our preſent rational 
religion does not want the aid of ſuch regulations), ſhould be 
repealed. A ſon proſecuted his mother upon theſe acts within 
theſe fourteen years [] ; ; and it may almoſt be ſaid, that no man 
of buſineſs can go through life, without ſubjecting himſelf to 
many proſecutions, when, at the fame time, he was not con- 
ſcious of perhaps having offended againſt any law whatſoever [I]. 

[i] Mr. Locke, ſpeaking of theſe acts of Queen Elizabeth, ſays, & there 
are examples (in the memory of hundreds now living) of every one of 
« thoſe laws being put in execution.” Works, vol. ii. p. 383. ed. 1759. 

I have likewiſe been informed, that there was, not many years ago, an 
indictment at the quarter ſeſſions in Somerſetſhire, on 6 Edw, VI. cap. iv. 
which puniſhes ſtriking in a church-yard with the loſs of ears: this ſta - 
tute, at the time it was enacted, was intended to prevent dangerous riots 
between the papiſts and proteſtants, upon the firſt eſtabliſhment of the 


Reformation. ; 
The inconvenience and vexation of theſe proſecutions was ſeverely felt 


in the reign of James the Firſt, as Beaumont, i in one of his plays, ſpeak- 
ing of a Juſtice of Peace, fays, 

* Take away his e the devil hath e him in o the likeneſs of 

penal laws,” 

Dr. Donne alſo, a contemporary uriter, ſeems to have had the dread 
of theſe ſtatutes continually before him: "or 

„gut my words none draws 
“Within the vaſt reach of the huge ſtatutes jaws,” Satyr 2. 
And again, 
MN enn I faw 
* One of our giant ſtatutes ope his jaw 
* To ſuck me in.“ ; Sat. 4. 

It appears by a ſtate of the accounts which were annually drawn up r 
the Society for the Reformation of Manners, that, in the year 1714, no 
leſs than 1152 perſons were proſecuted for lewd and diſorderly practices, 
1066 for exerciſing their trades on a Sunday, beſides three or four hundred 
other proſecutions under different heads. See alſo Stowe, B. v. P. 32. ed. 
1720. | 

[+] It may be proper likewiſe to mention ſome inſtances of a ſtatute 
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5 Sir William Y. gung, many years ago, moved for a committee of 
the Houſe of Commons for this very purpoſe, of which he was 


himſelf the chairman: it is believed, however, that nothing ma- 
terial was done, or reſolved upon. 

This was poſſibly owing to its being a work of time and deli- 
beration, which the flux body of a committee [I], fitting from 
year to year, is not at all calculated for; the aſſiſtance of law- 
vers was likewiſe probably wanting: thoſe barriſters, who are 
members of the Houſe of Commons, have generally too much 
buſineſs in their profeſſion to ſpare time for ſuch an atten- 
dance; and without ſuch aſſiſtance the committee could not well 
proceed. 

As this obſtacle muſt for ever continue to this great work 


being done by a committee of parliament ſolely, it is propoſed 


that two or more ſerjeants or barriſters ſhould be appointed, who, 


from year to year, might make a report to the privy council, as 


likewiſe to the lord chancellor, the maſter of the rolls, and the 
twelve judges, of a certain number of ſtatutes [n], which ſhould 


moſt abſurdly placed, where no one could expect to find ſuch a law: a 
moſt material alteration, in the ſtatute of Dziftributions, is inſerted in the 
x Jac. II. c. xvii. entituled, An Act for the reviving and continuing the 
ſeveral acts therein mentioned: and by 20 Geo. II. cap. xlii. for explaining 
the Window-Tax at, there is a clauſe, that all laws, which were then in 
force, or which ſhould hereafter be enacted, are to extend to Wales and 


Berwick, though not particularly mentioned. 


[] See an account of ſuch a committee, Deb. H. C. 1620, vol. i. 


p. 38. By 27 Hen. VIII. cap. xv. (which ſtatute is printed at length. by 
Raſtal) the king is empowered to appoint commiſſioners for the reforma- 
tion of the canon law. 

[m] If too many are inſerted in the report, they will not be properly 
conſidered; and Trebonianus is much condemned by the writers on the 
Civil Law, who, when Juſtinian had allowed him and his affiſtants ten 


years for compiling the Pandects, from a too great deſire of diſpatch, 


publiſhed the collection in three. Duck de Auth, Jur. Civ. 
| cither 
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either be repealed, or reduced into one conſiſtent act. It may be pro- 
per alſo, that they ſhould at the ſame time tranſmit ſuch ſtatutes 
as they may propoſe to ſubſtitute in the room of thoſe which 
ſeem liable to objection. There will then be the whole vaca- 
tion for the conſideration of ſuch intended alterations, and, if 
they ſhould be approved of, they might 391 into laws the ſubſe- 
quent ſeſſion of parliament: 
The good conſequences of ſuch a reformation need not be 
dwelt upon, as the Statute-Book would be reduced to. half its 
preſent ſize, and the ſubject better know the law he is to be go- 
verned by. It is indeed much to be feared that the complaint, 
which Sir George Mackenzie makes, in the introduction to his 
Obſervations upon the Scotch acts of parliament, may not be ap- 
plicable to our own. After having mentioned the ardent defire of 
the legiſlature for the amending their. laws, he ſays, it was one of 
his chief inducements for writing on this ſubje&, that, though 
a lawyer, he found difficulty in 3 the ſtatutes, which 
were the ** pillars of the lau. 
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426 

French Parliament.  Anciently con- 
ſtituted as ours, p. 31. 

Fuero Juſgo. Its antiquity, p. 8, [r]. 

Furs. The finery of be ancient 
dreſs, p. 243, 2. 

Fus. A Celtick word, and 47818. 
cation of, pe I 37, 19 


Gallican church. Privileges of, p: 6. 
Gallies.. * A puniſhment formerly 
by our Law, p. 93. 


GemeLaws, PeculiartotheNorthern 


parts of Europe, p. 454, et ſeq. 

Ga. Laws againſt | in Engine, 
p- 421. 

Garrenne. Signification of, p. 48, 

d 

Go, Cities. Formerly the courts 
of juſtice, p. 187, [e]. 

Ventil- homme. Ancient 5 ;gnification 
f, p. 289. "ML 


5 


Guardians. 


Gexraphy. Ofithe Legitlature, Fore 
merty not very accurate, p. 435. 


ByGod and my Country. What was the 
originab meaning of theſe words, 
uſed by a criminal, p. 84, [i. 


Gothe. Engliſh Laws 2 from 


them, P+ 9. 
Greek Language. Ho- probably 
pronounced, p. 251. 


Jealou y « of, * ſome | 


laws, p. 45. 
Gubbins, A awleſs people, & call 
ed, p. T4, Fee 
H. #4 . fo 7 TY 
Haile Looks Lis ebenem wih 
regard to the Game Laws of 


Scotland, . 
Howl A ee 

Wee dg p. 5 TO 
| Henry: HR 7:15 1 
Henry IV. Theis . 
Henry V. Legilatot at the | 
Henry VR, end of the ms 
Henry VIE | of n 
Henry VIII. 


K Signification of, pe. 3525 


la]. Ho anciently puniſhed, 
p. 353, et ſeq . 


Herring Ft "+ Statute with regard 


to, p. 284. 

Highways, Stiernhook's dictinction 
between, p. 16, 

Hokette. Suppoſed Eenitcnion of, 

p 216. 

Homage. Manner of prying it, pe 
206. 


Helen. by ese bf eg. beste 


encouraged by Stat. 27 Hen. VIII, 
p. 498, et ſeq. Act for bn 
the ſtealers of, p. 523. 
Hae and Cry. Meaning of the term, 
Þ 10 Ukdin France, p. 1 487 


» 1 
bp: I. 
1 5 : 


i His . as a 1s 52 


lator, at the end of the irs 


of his reign... _ 
Japaneze. "Differ from, all other 


nations, in their laws, and cul- | 


toms, p. 26. 


Leland.” Trade with. 1 p- 242 400, | 


Lady 
Ancient perſecution of, p. 
222, et ſeq. 
tgnorgnce of the FR, Hardſhip of 
this preſumption in ſome in- 


ſtances, though neceſſary, p. 134. 


Iluminators. Rngovraged, s p. 4325 
n 
een, | Vader the Statüte 

of Merton, p. 48. 
Inditment. Ancient form of, ſhould 
not be changed, p- 412. 
Infangibef.. eisen of, p. 3 50, 
* 
In „ viarum. 
of, p. 357+ 
Intefiri, Sign ification of, p 
Ireland. How far Henry lis con- 
queſt extended, p. 160, et ſeq. 
Bound by Engliſh Statutes, p. 165. 
Fiſh. A ſevere law againſt, p. 388. 


\Signilication 


Formerly corrupt, Pe. 23. 


"Formerly differed much in their 
opinions, p. 224 · Not to act as 
ſuch in their own counties, p. 
324. This equally prohibited by 
the law of China, ibid. 

—— Bœœotian, corrupt in the time 
of Heſiod, p. 23, [1}, -- 

Jury. How long uſed in England, 
p. 19, et ſeq, Controlled for- 
merly in their. verdict by the 
judge, p. 100, [5]. The reaſon 
wy they are not permitted to eat 
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SF" 


and drink, p. 516, 20. Perjury 


FT objecdedd ro Foſs of London par- 


_ ticularly, p. 458. 7 
Juſtice. Ancient adminiſtration of, 


TY . 33s 


7 338 3.8 
K 
* 
7 


ow Signification of, p. 15. 
ng de facto, et de jure, p. 45m. 
King s. May be too rich, p. 236. 
Anciently judges, p. 429, JJ. 
Kings of England. Style of, p. 167. 
Rings Evil. Suppoſed miraculous 
cures accounted for, p. 107, [e]. 
Knighthood. The compulſion to take 
this order anciently, p. 192. 
Knights, Compulfion to take the 
order of, p. 192. In the ſea, as 
well as land ſervice, anciently, p. 


333, [4]. 
Horta Signficato of, p. 360. 


bs 
Labourtrs.. Pay of, by 2 3 Edw. III, 


P- 264. 

Larceny. "The different Statutes with 
regard to, conſidered, p. 477, et 
ſeq. Whether it 1s Larceny tor a 
ſervant to ſteal his maſter's plate, 
p. 479. Puniſhed by loſs of the 
hand in the time of Edw. I, p. 
489, [x]. 

Larceny (from the Houſe). Statutes 
with regard to, p. wy et ſeq. 
Ancient puniſhment of „ P. 489, 
RT $48 1 

Lain. Occaſion of many Statutes 

being in that language, p. 65. 
More pure in the writings of 
monkiſn Authors than commonly 
apprehended, p. 73. Pleadi 
in, when ert W p. 250. 


57 
Law of Nations. Inftance of a ſum- 


mary A wich regard to, 


P- 400, Le]. 
2 Decreaſe of, p. 509, 


Leproß. Formerly in England, p- 
. 
Libel... The caſe de famoſes libellis 
_ conſidered, p 94, et ſeq. Statute 
de Scandalis Magnatum, p. 314. 
Library. Of the French king, pur- 
chafed by the Duke of Bedford, 
whilſt regent of France, p. 513,*. 
Lingua Mallenſſum. 8 of, 
p. 258, [.]. ; 
Livery. Statute againſt, p · 344. 
Livy. Poet and Orator to the Duke 
of Glouceſter, p. 349, [.]. 
Lollard. Etymology of, pP. 384. 
Statutes againſt, ibid. 


| London. + Its great importance, P- 


153, [2] 
London Furies. Formerly conſidered 


as partial, p. 459. 
Luckup. Cale of, p. 247, J. 
Luxury. Occaſionally gender in 
; former centuries than at preſent, 


ee A paradoxical [egilator, | 


"VEAL 
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_ Charta. Not conimended by 
the ancient Writers, p. t. Was 


- 


not intended to renew the Saxon 


The French Magna 


laws, p. 3. 


Cbarta as ſtyled by Boulainvil- 


liers, p. 31. Copies of, anciently 


| depoſited er cathedral, « 4 
| Minftret. 8 gnicarion of, P- 336. 


174, [#]- 
Mainer. Signification of, p. ; 50. 
ne n 


4 


Ma 


Millers and Bakers. - 


DEX or THE PRINCIPAL Mars 


Maletolt. Oppreſſive tax of, p. 174. 

Manſſaug brer. The Saxon word 

 Feobt ſhould be uſed inſtead of i it, 
p. 70, [9]. 

Manuniſſon of 4 will; by Hiehry 
VIII, p. 305. Roman form 0 
p. . | 

Marches. he people of genetilly 

lawleſs, p. 316. Laws relating to 

them, ibid. 
Term of Pliny's, to gnify 

arl, p. 39, [M I. 

Mar! Pit. Right of taking p. 39. 

Martin Sir L Many of his 
decrees reverſed, j p. 325, [w]. 

Mary. Queen. Confidered as a Le- 
gifſlatrix, at the end of the ob- 
ſervations on the Statutes: of her 
rei 435 

e Clerk 2 His extortions 

Marſhal Court of. statu te againſt 

extending its juriſdiction, p. 402. 


Mead. Much uſed in the Northern 


2 — 
* 1 
+ . 


parts of Europe, p. 42. 

Mehun. Jean de, his legacy to 2 
monaſtery, p. 30, [e. 

Merchant. Edward IV, at the lat- 
ter end of his reign, p. 427. 

Severe laws 
againſt in woſt countries, p. 5 3. 

71 211. e 

Millu. A cnidereble head of moſt 
laws, P» 212. 11 

Minor Kings. Why ſeldom gest or 
able men, p. 74, In]. Whether 
- the Predeceſſor me e de the 
+ Honda of, p. 297, e 


ettled'age for his Majority by the 
law of England till'2 5 Hen Vill | 
Chap. xxii. p. 298. 


Monafteries | 


— aws, of Wales and Norway, p. 
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Monaſteries. Their diſſolution one 

occaſion of the decreaſe of law- 
ſuits, p. 508. | 

Money. Comparative value of, p. 

110, [#]. 267. Abſurdity of the 
laws FRAME the exportation of, 


P. 319. 
| Money bill. Hardwick Papers, vol. 
ii. Pecuniary penalties of late 
deemed by the commons to make 
money bills. Letter of Lord 80- 
mers 1698, p. 434. 

Monks. Not ignorant of claffical 
learning, p. 73. 
Mor far Rhyaland. 

Song of, p. 361. 
Morgengavium. Signification of this 

term, p. 9, [s].- 

Mortmain. Inconvenience of, p. 29. 

Conſequences, of, p. 113. 

Du Moulin. Conſidered as the French 
Papinian, p. 12. 

Mountaineers. Have not an early 

ſyſtem of laws, p. 365, . 

Murder. Puniſhment for this crime 
anciently, p. 461, et ſeq. By the 


Aden Welſh 


489, [x]. 
Murdrum. Signification of, P- 70, 


LI. 
Muſic. When the Italian 09 le firſt 


introduced, p. 545, [2]. 


Mate. Puniſhment for ſtanding mute, 


confidered, p. 82, et FN. 
K © 
Navigation, act of. What is faid to 


have occaſioned it, p, 282. Firſt 


Regulations by 5th of Richard 
which may be deemed ſo, p. 320. 
Navy of England. Bad ſtare-of f in 
the time of Edward III, P. 320, 
„ 
Udets, Right of, p. 146. 
Negotiators. Engliſh commonly ſup- 
_ poſed to be unable, p. 258. 


3 
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Negro, Whether by bathe a 
Chriſtian he 1s free, p. 312. 
Nembaa. Signification ot, p. 19. [z]. 
Nicole. N name for Lincoln, 

p- 66, fc]. | 
Ni Statute with regard to, p 238. 
Von Ob tante. Kings of F ngland 
ſeem formerly to have had this 
power, p. 182. | 
Nor 72 A litigious county, p. 21, 


Normans. 
Nor. 


[4]. 
Notice de Diplomes. A late learned 


e p. 237, [I]. 
0 


Oath. Ancient form of, p. 177. 
When altered, ibid. [b]. | 

Oath of a Fudge. "Settled by the 18th 

of Edw. III, p. 263. 

Obſolete. Whether a Statute can be- 
come fo, p. 45. 

Occaſo. Signification of, p. 38, [4. 

Open Court, What was anciently un- 
derſtood by this term, p. 144. 


Very litigious, p. 51, (. 
Why uſed by W p. 30, 


193 Oben, Suppoſed fitſt inſtanceof, 


to- the Crown, in the Houſe of 
* by an individual, p. 


07%. Trial by, when diſuſed, 


330. 
ons Tudor. 


Pe 377 


See Stowe; 8 Cbron. 


Oxford Univerſity. Statutes with „„ 
gard to, p. 376. 388. a ee „ 


Me 


Pardon. Power of, anciently abuſed 
by the King, p. 27. 231. Pro- 
miſe of, to a Witneſs, whether an 
objection to his teſtimony, p. 181. 

Parliament. Signification of, p. 77. 
How conſtituted anciently, 88 
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4 INDEX or THE PRINCIPAL MATT 
| Parliamentum Indectum, p+37 3, Sup- 


poſed occaſion of the lawyers be- 


.ngexcraard from, p. 373. Their 


dependance anciently upon great 
x men, P» 374. | 


Partus ventrem fequitur. Not a rule 


of the old French laws, p. 306, 


25 
he A Wy of the ancient law, 


FR 4. Propoſed amendment 12 


of, p. 468. Le]. 1 


Pere ſi. How to be TIA an 


„ act of 1 len. VI, b. 
408. . 


„ Had not former! a a fair trial, y 


p. 32. How tried for a milde- 
meanour, p. 255, [0]. Whether 
the trial, by, weed, to mj{qe> 
meanor, P: 409. 73115 


Peine fort el dure, 5. 84, Sorta, 


Pele. Signification of, p. 417, 


Perjury. No ancient Statute again 
P. 176. Particularly complained 


of in London Juries, P. 459. 


Perrers, Alice. Her extraordinary ; aſ- | 


e over Edw. III b. 294, 


5 Had p poor s laws, p. 53, 


FOR Siakute with regard to, 
"in alſo Laws in other countries, P- 
47 i, £1. 


| Piepowder, Court . Sjghification, 


of the word, p. 473. 43k 


Pigeons. A head. of the F nc law, 


p. 208, {n]- 1 
Pi lory. Sighification of, p. 5 5, [a]. 
Ihe mode of puniſh nent impro- 
per, p. 56. Form of, p. 211. 
Pin- money. Why ſo call Jed, p. 20 f. 


. 6. not diſhovoura- 


* h 


Fan Conſequences | of. with. re- 


gard to the manners of the. peo- 
ple, p. 264. | 
Plantations. Te Engliſh] bound 
idy, Britiſh act of parliament, p. 


I Yo 
7% 22 Regt Ponte en 


/ bog Fa. the, 77 Senate, 


P- 68, 64e 
Poets. | Citations from om, in e ſh 


tration of laws, 120 or, 
p. Ui 


. Potfon 9625 ih Statute 'of Edw. 


„with regard to, p. 524, et ſeq. 
ae Eliz. with 5 to, con- 
Ws ders 35, et ſequ... 
Wn ed 0 tage formerly 
chende from his aſſumed 
dee 510. 
Preamble 10 4. 8 ratute.. Gs "Hath Den 


- improper, recitals, b. 394+ 477: 
Sometimes falſe, p. 411. 


W e ; ee of 91 75 | 

with regard to the Stat 20 en- 

ry vir p p.306. 0 as 

Premun ire. | Signifcation, of. "the 
word, p. 279. 

Prerogalives of the Kg. of, e 
French King, p. 202. - 


. Preſſing Mariners. Legality of this 


- Pradtice conſidered, p.:334, et ſeg. 
Felge of: 1 Log Often 
very e to 1 (elves, 
P | DIO 
2 of the Houſe iſe of . 
Inſiſted upon, in a bill to 44277 
, wood-ſtealers, „p. 491, ER 
of Parliament. Pirſt wen. 
N in the Statute- Book, p- 3 
Proclamations. A judigiouscollesl KG 
of them ſhould be, made, p. 220. 
Of Henry VIII, and his Succeſſors, 
with 46 to the game, p. 466, 
£ 5 Fraftus, 
HHO d. Vs lun 


14 e ta — 4 tx, £4 g * 7 
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Prefrus. Signification of, p. 226. 


Prolixity, i In the Engliſhconveyances, | 
Records. Alteration of, and pe 


P. 197. 
| Pronunciation of ſome of the vowels 
by the ancient Romans, p. 485, 
1 Bei, u pronunciation, ? 
p- 486. 
Protections. Miſtake of Sir Edward 
Coke, with regard to, p. 201. 


Proviſor. Signifieation of, p. 276. 


Statute againſt, ibid. 
Punctuatiun. When the marks of 


were firſt uſed, p. 438; [x]. 


Puniſhment, Inſtances of ſevere oe; 


p. 273, [b]. 274, [e]. 396, [29]. 


Purweyance. Oppreſſion of, p. 183. 


4289. For the * horſes and 
dogs, p. 237» Li. 
* 


Queen P Dorvager. Statue of Henry | 


VI, with: ee = Pp. 397, 
een of Englan er ts, p. 

Ws O #6 How! intituled i 6 ede of 
Edward III, and by the eg 
p. 272, wi. L 

N er Unconſtitntional Stu 
tute of, and 1 its ons marc p· 
. d | 

nh. "Sigoificationnadfupyltifed 
etymology of, p. 215, [u]. 

Ran of a Prifondd. One of the 
ancient ways of becoming rich, 
p. 389, et ſeq. | 

Rape. Laws with' regard to, p. 139, 
et ſeq. 

Raſtal. Vatiations in the ſpelling of 
his name by himſeif, p. 245. 

erg 4 of ftolen "Goode. 8 

e * b e © þ mw. 


[J. Law of the Agyptians with 
regard to, ibid. 


; arity of the law of England with 
regard to, p. 246, et ſeq. * 


Reebvory, Abſurd fickion of, p. 132. 


When firſt introduced, p. 448. 


| Regiam Majeftatem. Whether a 


tranſcript from Glanvil, p. 18. 


Regrator. Signification of, p. 21 33 
| 1 Whether neceſſary in 


Electors by Statute of Henry V., 
p. 380. 


N 19 png Singular doubt of the | 


- Sybarites on a law of this fort, p- 
466, [IJ. | 
 Retroſpettive w. Inftances of, Ps 


3525, [nÞ. © 


Reward. For the wWphretienfion of 
criminals, ſometimes too n p. 


181, [e]. 
5 cba eren as FEY 


|  flators, attheendof 

Richard . 1 

, e thesgtatutes oftheir 
reſpective reigns. 


Rol les Gaſeognes. Publiſhed by Carte 
EN the ule of the TRY, pP. 109, 
[. 


Romani 4 4a Roſe. By whbu wid. 


ten, p..30,[e]. Varies in its tran- 
ſcripts, p. 245. 
Royal Fiſh. Which Rm confder- 


, 50407. 


Salavies of the Naber Increaſed by 
Edward III, p. 263, [e]. 

Sallette.- Significarion of, p. 12 | 

Salmon. Proviſions for the preſerva- 


tion of, p. rf et 19 71 of 


4E 2 | Sande. 


$5 oe i, ee re — xe, et) . 
k 1 * 1 . 
4 A 4 1 


* * 
= - 1 1 = 
- ec 


576 


Sande- Mænd. jury in the Daniſh 
Law, ſo called, p. 8 
Scotch Law. Agrees with the Eng- 

liſh. See Preface, and p. 17. 126, 


Scotch "Statute. 135 method o l 


ſing it, p. 28, . 
Scutag ium. i Signification of, P- 342. 

; Seigneur. Signification of the words 
p. 286. 299. 

Selden. ee miſtake of, by 

- * Biſhop Burnet, p. 56. 
S-1/-defence. Encouraged by, the Law 

of Spain, p. 71, [4] 

Sentence, Form of in capita caſes 

cannot Le varied, p. 86r 

Sewers. Signification of, p. 396. 
Firſt law with regard to, ibid. 

Sheriff. 


14. 58. 71.185. 1 
Shipwreck. Tan with regard to 


1 72 

Shute Robert. Particularity af his 
patent, p. 137, LF l.. 

Sicilians. Proverbial ayivg with re- 
gard to, p. 25, bl 

Sine. cures. Abuſe of, when firſt in- 
troduced, p. 349. 

Slavery. Whether inconſiſtent with 
the Engliſh Law, p. 312, [5] 

Smuggled Goods, The receiyer of 
ſhould be puniſhed, p. 418, [i]. 

Somerſet, Duke of. 1llegality ot his 
indictment, p. 460, 551 


Spartan Cuſtoms. No accurate ac 


Count of, p. 490. 

Speculum Regale. A book of the an- 
cient Law of Iceland, p. 1, [5]. 

Spelling» 


p. 24 5- 


Spiegel. A book of the ancient Ger- 


man Law, p. 1, [6]. 


Stabbing Al. Firlt of james I, con- 


Hdeted, p, . 
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Abuſes in the office of, p. 


No accuracy in, mazaniy, 


Star Chamber. week ian of that 
court, p. 438. 

Statutes, The modern more clear 
than the ancient, though more 


. pro, p. 96. Faun wy paſſing, 
P- 2. . 


e Hb. N ood not bn Lord 


of parliament, p. 287. 


Strangers. Laws with regard tos p. VA 


ex ugh Who: pa the fine- 
for, p. 67. 


Style. Hath not orcatianed any la | 


ſuits, p. 197. 


Styles. Fig Of: the kings of England, 
1 


| Subtleties i in the Law. Began to pre- 


vail in the reign of - Edward UI, 
P» 229. 

3 Law. Againft 3 in 
entertainment, p. 240. With re- 
gard to dreſs, p. 242. 

Suppep titious Children, Writ to pre- 
vent this impoſition, p. 10½JM 

Surgeon, - Statute with regard to, as 
alſo a vulgar error, accounted be, | 
P* 474+: 

Sys: Not. ufual i in Wales, a 

ongſt the lower people, p. 288, 


5 [3]. F 3 often changed, p · 


372, 
Swine, head of the ancient wi 
liſh La, Pk poi ; 


Taper ; Signification of this French 
word, p. 150, [5s]. 

Tarring and feathering, . puniſhment 
of p. 489, [x]. + 

1 Si 1 of this terms 


P+ 302, [t. 
Tel cuide . us. F 
meaning of this maxim of the 
French law, p. 527, [5]. . 
Templars 


"Theft. - 


Tobacco. 


7 adlet. 
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Templars Knights. The other abo- 


liſned, and ſuppoſed occafion of 
this, p. 138. 


2 efamentum. Ancient Signification 


of this word, p. 502, [7]. 


Laws of Lycurgus, p. 491. 5 
Title of a Statute, Often miſleads, 


or is otherwiſe improper, p. 449. 


T itle of the king nf England to the 
crown of France, p. 232, [+]. 
Henry the Eighth relinquiſhes it, 
ibid. Suppoſed title of the king 
of France to the crown of 18 


land, P. Sue Lg]. 


carried into execution, p. 423. [J. 
Tommens in Wales. What may have 
+ occaſioned them, p. 426, [Z]. 
Torture. Aboliſhed in France, p. 
33. Formerly practiſed in Eng- 
land, p. 88, et ſeq. 49 5, et {eq.. 


Tourne. Signification of, p. 69, fel. 
Conſiderations wich 


Tranſportation. 

regard to this puniſhment, p. 445, 
et ſeq. 

Treaſon. The Statute with relation 
to conſidered, p. 2.70, et ſeq, 

Trebuchetum. 

4, 

wats 2 Right of. p 136, 1208 

Trufts and Uſes, * "Girl introdu- 
ced, p. 500. 
p· 504, et ſeq. 

Turnaments. Proclamations againſt, 
p- 220. 


U. 
The king's eldeſt ſon for- 


merly ſo called, p. 344, [ f]- 
Faliant. Ancient Signification of 


this word, p. 260, 


Whether encouraged by the 


* Y, 2 iſcount. 
tatute to prevent the 
planting of has been thoroughly 


Voltaire. 


Signification of p. 


Inconveniences of, ä 
Managium. 
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